United States Court of Appeals,
Fifth Grcuit.
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Paul a HALL, as next friend for Robert Wllians IV, Plaintiff-
Appel | ant,

V.

Donna SHALALA, Secretary of Health and Human Servi ces, Defendant -
Appel | ee.

April 25, 1995.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore BARKSDALE and PARKER, Circuit Judges, and COBB, District
Judge”.

ROBERT M PARKER, Circuit Judge:

Appel | ant appeal s the anpbunt of attorney's fees awarded under
the Equal Access to Justice Act ("EAJA'), 28 US. C § 2412.
Fi nding no abuse of discretion, we affirm

FACTS

Def endant - Appel | ee, Donna Shal ala, Secretary of Health and
Human Servi ces ("the Secretary") deni ed Social Security benefits to
Plaintiff-Appellant Robert Wllianms, IV ("WIlians"). Paula Hall
("Hall") as next friend for WIllianms, brought an action in federal
court for review of the Secretary's decision. The case was
remanded for reconsideration in light of the proper |Iegal
standards, and WIllianms was awarded benefits.

Hall then noved for attorney's fees before the nmagistrate

" District Judge of Eastern District of Texas, sitting by
desi gnation



j udge pursuant to the EAJA, seeking fees in excess of the $75 per
hour statutory cap based on inflation since 1981, the year EAJA was
enacted. The magistrate recommended that Hall be awarded fees in
t he amount of $75 per hour and Hall objected. The district court
adopt ed the magi strate judge' s recommendati on and awar ded att or neys
fees of $75 per hour.
STANDARD COF REVI EW

This Court will nodify an award of attorney's fees made under
the EAJA only if the court bel ow abused its discretion in setting
t he amount of the award. Pierce v. Underwood, 487 U S. 552, 570,
108 S. Ct. 2541, 2553, 101 L.Ed.2d 490 (1988).

ANALYSI S

The EAJA provides that attorney's fees "shall be based upon
prevailing market rates for the kind and quality of the services
furnished,” but "shall not be awarded in excess of $75 per hour
unl ess the court determines that an increase in the cost of living
or a special factor, such as the limted availability of qualified
attorneys for the proceedings involved, justifies a higher fee."
28 U.S.C. § 2412(d)(2) (A (ii).

Hal | sought attorney's fees in excess of $75 per hour, arguing
that $111.77 per hour, derived by adjusting the $75 statutory cap
by the cost of living increase between 1981 and 1994, was a
reasonable rate. The district court recogni zed that "while the cap
has now changed because of inflation to approximately $111 per
hour, that cap remains a ceiling under which $75 per hour attorney

fees awards can certainly be awarded." The district court found



that "fee awards of $75 per hour in this area satisfy the "dua
pur pose' of the EAJA § 2412(d) "to ensure adequate representation
for those who need it and to mnimze the cost of this

representation to taxpayers,' citing Baker v. Bowen, 839 F.2d
1075 (5th Cr.1988). The court went on to note that an upward fee
adj ustnent based onthe limted avail ability-of-attorney factor was
i kewi se not warranted by the evidence in this case.

Did the Court Consider the Right Factors?

First, Hall contends that the district court erred by failing
to take into account the increase in the cost of living and to
adjust the cap upward from $75. W disagree. The district court
specifically recognized that the statutory cap, adjusted for
inflation, was approximately $111 at the tine of the award in this
case. Nonetheless, the district court found that a $75 per hour
award, well below the $111 ceiling, satisfied the purposes of the
EAJA.

Second, Hall conplains that the district court erred in
considering the special statutory factor. Hall does not take the
position that the Iimted nunber of attorneys available to handle
t hese cases, or any other special factor, warranted an above-cap
upward adjustment. Instead, she argues that once the $75 cap has
been adjusted for inflation, the EAJA fee analysis reverts to the
normal "reasonabl eness" determ nation, under which the specia
factors referenced in the statute are not controlling. e
understand this argunent as a contention that the district court's

consideration of the availability-of-attorney factor was error. It



was not. The court nerely considered the special factor set out in
the statute that could potentially have inpacted the question
before it. He determned that it did not. Nei t her the
consideration of the factor nor the conclusion that it did not
i npact the outcone was error.

Third, Hall contends that the district court erred in failing
to award "reasonable attorney fees ... based on the prevailing
mar ket rates for the kind and quality of services furnished." 28
U S C 2413(d)(2)(A). The Suprene Court has held that reasonabl e

rates are determned by reference to those prevailing in the
comunity for |lawers of reasonably conparable skill, experience
and reputation.” Blumyv. Stenson, 465 U S. 886, 895 n. 11, 104
S.C. 1541, 1547 n. 11, 79 L.Ed.2d 891 (1984). The Court further
indicated that the twelve factors set out in Johnson v. Georgia
H ghway Express, 488 F.2d 714, 717-19 (5th G r.1974) are rel evant
in the rate determ nation. | d. However, the Suprene Court has
made it equally clear that reasonable market rates for attorneys
cannot be considered as a special factor justifying an upward
adj ustnent of the cap. Pierce v. Underwood, 487 U.S. 552, 573, 108
S.C. 2541, 2554, 101 L.Ed.2d 490 (1988).

The question presented in this appeal is whether and to what
extent the special factors, particularly availability-of-attorneys,
control the determnation of what is a "reasonable" attorney fee
within the range allowed by the cap. This Court has hel d:

[It is not necessary] that attorneys' fees awards track the

cost-of-living i ndex for the geographical area. Al though this

indicator is certainly significant, it nmay not be concl usive;

such a decision is within the discretion of the district
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court. In order to satisfy both goals of the provision,

however, rates should be increased only to the extent

necessary to ensure an adequate source of representation and
shoul d never exceed the percentage by which the market rate
attorneys' fees have increased since the statute was enacted

in 1981.

Baker v. Bowen, 839 F.2d 1075, 1084 (5th G r. 1988).

The Suprenme Court, in Pierce v. Underwood, 487 U.S. 552, 108
S.C. 2541, 101 L.Ed.2d 490 (1988), decided after Baker, excluded
the EAJA's cost of living provision fromits review of EAJA s
special factors and treated cost of living adjustnent as part of
the cap itself, which it terned "$75 cap (adjusted for inflation)"
or "$75 per hour (adjusted for inflation)." Pierce, 487 U S. at
571-74, 108 S. . at 2553-54. The separation of the cost of |iving
i ncrease fromthe special factor analysis is appropriate under the
statute, which separates the cost of living authorization fromthe
speci al factor issue, authorizing an increase in attorney fees if
"the court determnes that an increase in the cost of living or a
special factor, such as the limted availability of qualified
attorneys for the proceedings involved, justifies a higher fee."
28 U.S.C. 2412(d)(2) (A (ii) (enphasis added). Baker |ikew se nade
clear that this Court recogni zes the two i ndependent prongs for fee
adj ustnent. See Baker, 839 F.2d at 1985 n. 4.

The statute and the cases make it clear that the EAJA i nposes
a $75 cap that can be exceeded only if the court determ nes that a
hi gher fee is justified by inflation or a special factor, such as
limted availability of attorneys. The <cap, adjusted for
inflation, cannot be exceeded absent a finding of other special

factors not specifically delineated in the statute. However, a
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district court, inits discretion, may determne that a fee bel ow
the established ceiling is a reasonable attorney's fee award based
on the facts of a particul ar case.

We hold that the district court was correct in adjusting the
$75 statutory cap upward to $111 due to inflation. The district
court was further justified in considering the goals of the statute
inarriving at a reasonable rate of attorney's fees within the cap.
In sum the district court in this case did not abuse its
discretion in arriving at a reasonable hourly rate for Hall's
attorney.

Uniformty

The trial court recognized that:

t he deci sion on whether or not to adjust for cost of living

increases is not an "individualized one[ ] and other courts

inthis district have in fact nmade upward adj ust nents based on
the cost of living increases. However, this court disagrees
with those other courts and finds that fee awards of $75 per
hour in this area satisfy the "dual purposes' of EAJA!
In Baker, we held that a determ nation of the appropriateness of
increases based on the <cost of living factor and the
avail ability-of-attorneys factor nust be uniform anong the Dallas
district courts. Li kewi se, these factors should be uniformy
applied by the New Ol eans district courts. Although there appears

no justification in the record of this case for remand, we invite

the district judges of the Eastern District of Louisiana to address

See, e.g., Mark v. Shalala, Cvil Action No. 92-1202,
Eastern District of Louisiana, wherein plaintiff's attorney's
fees were set at $111.77 per hour; Robinson v. Sullivan, Cvil
Action No. 91-2216, Eastern District of Louisiana, wherein
plaintiff's attorney's fees were set at $100.
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any lack of uniformty in the district and to address the issue
wth a view toward devel oping the required uniformty.
CONCLUSI ON
The attorney's fees award entered by the district court is

AFF| RMED.



