July 16, 1996

No. 94-30178, Boggs V. Boggs

WENER, Circuit Judge, with whom POLITZ, Chief Judge, KING
BENAVI DES, STEWART and PARKER, Circuit Judges, join, dissenting
fromfailure to grant rehearing en banc.

My concerns about the panel mgjority opinion in this case
pronpted ne to request a poll of the active judges of this court to
rehear the case en banc. In the ensuing poll, less than a mgjority
of the judges voted to rehear the case. Wth the utnobst respect,
| dissent fromthe refusal of a majority of the active judges of
this court to rehear this case en banc.

I
VHY EN BANC?

The instant appeal forces us to cone to grips wth the
conundrum that results when the irresistible force of ERISA"?
particularly its preenption and anti-alienation provisions, neets
the immovable object of a state's community property regine,
particularly its imediate vesting and assignability provisions.
The panel opinion held that the force of ERISA could not budge
Loui siana’s community property regine; and in so holding created a
circuit split wth the “other” majority comrunity property

circuit.? Despite the split thus created, the nonunental and

! Enpl oyee Retirenent |Incone Security Act of 1974, 29 U.S. C
§ 1001 et seq.

2 See Ablamis v. Roper, 937 F.2d 1450 (9th Cir. 1991). The
Ninth Grcuit includes the community property states of Arizona,

California, Idaho, Nevada, and Washi ngton. In substantially
simlar circunstances, the Departnent of Labor also has concl uded
that ERI SA mandat es preenption. DOL Advi sory Opinion # 90-46A

(Decenber 4, 1990).



pervasive effect on the great majority of the residents of this
circuit, and the 2-to-1 division of the panel that heard this
appeal, this court refused to rehear the panel opinion en banc. |
wite separately not only to voice ny disappointnent with that
failure of the entire court to consider such an inportant appeal,
but also to address the nerits of this issue of great consequence.

Recogni zi ng t hat enpl oyee benefit plans affect “the conti nued
wel | -being and security of mllions of enployees and their
dependents,”® Congress enacted the unique and highly pervasive
Enpl oyee Incone Retirenent Security Act (ERISA) in 1974, thus
making the regulation and admnistration of non-governnental
retirement and benefit plans an exclusively federal concern.
Today, over twenty years |later, the preem nence and i nportance of

pension plans and welfare benefit plans in the lives of nobst

Anmeri cans has grown exponentially. Wth their conbined assets
totaling over 4.7 trillion dollars, enployee benefit plans cover an
estimated 54 mllion enployees.* In addition to its economc

significance, this landmark | egislation plays a domnant role in
present -day federal jurisprudence as reflected, for exanple, by the
unusual Iy high nunber of ERI SA cases for which the Suprenme Court

has granted wits in recent years.® |In sum ERISA and enpl oyee

3 29 U.S.C § 1001(a).

4 U S. DeP' T oF COWERCE, BUREAU OF THE CENSUS, STATI STI CAL ABSTRACT OF
THE UNI TED STATES at 383, 535 (115th ed. 1995).

5> E.qg., Lockheed Corp. v. Spink, 116 S. C. 1783 (1996);
Varity Corp. v. Howe, 116 S. . 1065 (1996); Peacock v. Thonas,
116 S. C. 862 (1996); New York Conference of Blue Cross & Blue
Shield Plans v. Travelers Ins. Co., 115 S C. 1671 (1995);
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benefit plans are ubiquitous and integral parts of our society.
Wthin the foregoing franework, the follow ng two factors were
urged by the panel majority as reasons why this case shoul d not be
voted en banc: (1) the parties thenselves had not filed a notion
for panel rehearing or suggestion for rehearing en banc, and (2)
the argunents that | presented in favor of ERI SA preenption are not
the argunents that were presented to the district court or to the
panel . In this instance, | find those reasons wholly
unper suasive.® Mreover, they obscure the fact that this case
presents an issue of critical and continuing inportance to both
tenporary and permanent residents —past, present, and future —of
all community property states, a category conprising the two nost
popul ous states of this circuit.” Not only is this issue one of
|l egal primacy, it literally touches the pocket books of hundreds of
thousands if not mllions of plan participants and their spouses

during their retirenent years. |In addition to creating a circuit

Curtiss-Wight Corp. v. Schoonejongen, 115 S. C. 1223 (1995).

6 First, we cannot tell why the appellant has not asked for
panel or en banc rehearing: It may be economcs, it may be
personal, it may be tactical, etc. Regardless of the reason, such
i naction by the parties should not here control our determ nation
to rehear a case of this inportance. Second, ny argunent favoring
rehearing this case en banc and the anal ysis that follows, focuses
on the legal interpretation of ERISA's preenption and spendthrift
provi sions. These are issues and they have been briefed by both
parties; they are not “new’ issues. Mreover, to the extent that
any of ny argunents discuss new theories which should not be
entertai ned —a proposition with which | di sagree —t hese argunents
are nerely “belt and suspenders” support for the parties’ argunents
on the sane issues that are and have been squarely before this
court.

" Both Texas and Loui siana are conmmunity property states.
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split, the panel opinion has all the “bonbshell” potential of
maki ng an earth-shaking i npact on an area of the | aw as pervasive
as ERISA in general and pensions in particular. A case of this
magni t ude shoul d bear the inprimatur of the entire court, even if
the en banc court were ultimately to reach the sane result as has

t he panel.

|1
THE MERI TS

| do not suggest that the substantive issues of this case are
easy ones. Indeed, in addition to an understanding of the
conpl exities of ERI SA, an understandi ng of the nature of retirenent
pl ans, particularly defined benefit plans, is crucial. To begin
wth, it is axiomatic that there can be no rights greater than
those created by the retirenent plan, the contents of which, for
ERI SA plans, is largely dictated by that statute. That the panel
majority “granted” to the heirs of the predeceased first spouse an
interest in the survivor annuity of the second spouse —despite the
undeni able fact that this survivor annuity never even cane into
exi stence during the lifetinme of the first spouse, but only upon
her widower’s re-marriage —may suggest that proper consideration
has not been given to the nature of pensions in general or to the
Bell Plan itself.

It is equally axiomatic that this appeal requires a keen
understanding of the law of ERISA. As this court could not duck

the core issue of preenption which lies at the busy intersection



where ERI SA and comrunity property law collide, | would have had us
conclude that the length and breadth of the preenption mantle in
whi ch Congress has cl oaked ERI SA gives it the right-of-way. Mre
specifically, | would have had our court hold that ERI SA preenpts
Loui siana community property lawto the extent that such | aw woul d
purport to recognize and enforce an interest of the heirs or
| egat ees of a deceased nonpartici pant spouse as to her "community
interest”" in an ERI SA-qualified pension plan. As explained nore
fully below, | believe that this conclusion is conpelled by the
mandate of the federal statute, the intent of Congress, and the
purposes and structure of ERI SA not the least of which is the
requi renent of national uniformty of such pension plans in the
private sector of our national econony. Furthernore, that the
state law clains in this case have been brought against the
beneficiaries of the plan, as opposed to the plan itself or the
plan’s fiduciary, in no way circunvents or defeats ERI SA s potent
preenptive force.
A
FACTS AND PROCEEDI NGS
| saac Boggs (Participant) was enployed by South Central Bel

fromJune 18, 1949, until his retirenent on Septenber 1, 1985, and
participated in an ERI SA-qualified pension plan (the Bell Pl an).
Participant was already married to Dorothy Boggs (First Spouse)
when he went to work for South Central Bell. Their marriage | asted
until her death, which occurred sone six years prior to his

retirement. At all relevant tinmes their Louisiana marital property



regine was one of community property. Three sons of that
mar ri agesQDavi d Bruce Boggs, Thomas Frank Boggs, and Harry Maurice
Boggs (the Sons), Defendants-Appellees hereinsQsurvived both of
their parents.

When First Spouse died, her estate included an undi vi ded one-
hal f interest in all property belonging to the community of acquets
and gains theretofore existing between her and Participant (the
comunity). By testanent, First Spouse | eft one-third (1/3) of her
estate to Participant outright and confirnmed to him for his
lifetime the usufruct® of the surviving spouse in the renaining
two-thirds (2/3) of her estate. She left to the Sons the naked
owner shi p® of the two-thirds share of her estate that she burdened
wth Participant's usufruct.

Anong t he assets inventoried in the judicial adm nistration of
First Spouse's succession was a one-half (¥ community interest in
Participant's account in the Bell Plan. As the balance of his
account was val ued at $42,388.57, her community half interest was
listed in her succession at $21,194. 29.

Wthin a year after the death of his First Spouse, Partici pant
remarried. Hs second and final marriage was to Plaintiff-
Appel I ant Sandra Jean Dal e Boggs (Survivi ng Spouse), to whomhe was
married and with whom he was residing at the tinme of his death in

1989.

8 Roughly the equivalent of a conmon law |ife estate.

® Roughly the equival ent of a common | aw renmi nder interest.



The Bell Pl an provi ded several types of retirenent benefits to
Participant. The first benefit that he received on retirenment was
a lunp sum paynment of $151, 628.94, which he "rolled over" into an
| ndi vi dual Retirenent Account (IRA). It was worth $180, 778. 05 at
his death. Participant's second retirenent benefit was a pension
annuity, which provided nonthly paynents of $1,777.67 until his
death, then converted automatically to a survivor's annuity in
favor of Surviving Spouse. That annuity continues to provide
mont hl'y paynents to her and is scheduled to do so for her lifetine.
The third benefit that Participant received onretirenent consisted
of 96 shares of AT&T stock and a life insurance policy in which
Survi vi ng Spouse was designated as the beneficiary. The fact that
all rel evant enpl oyee benefit plans of South Central Bell are ERI SA
pl ans i s undi sput ed.

Sone tine after Participant's death in 1989, the Sons fil ed an
action in state court seeking an accounting on the usufruct that
their nother had confirnmed to Participant in her testanent, as well
as a judgnent awarding thema portion of his retirenent benefits.
O particular significance to this appeal is the fact that the Sons
have clained an ownership interest in past and future annuity
paynments to Surviving Spouse.

In response to the Sons’ state court action, Surviving Spouse
filed this suit in district court seeking a declaratory judgnent
that ERI SA preenpts the Sons' Louisiana comrunity property clains
to the extent that they purport to affect either past or future

retirement benefits received or to be received by Partici pant or by



Surviving Spouse under the Bell PIan. Specifically, Surviving
Spouse asserted that ERISA al one governs the entitlenent to and
paynment of benefits under the Bell Plan, and that under ERI SA rul es
she is the designated beneficiary. The Sons countered, insisting
that this case is not controlled by ERI SA, as a consequence of
which the district court |acked jurisdiction. The Sons argued
alternatively that ERI SA does not preenpt any of the aspects of
Loui siana conmunity property law that are at issue in this case.
As a prelimnary matter, the district court determned that it
did have jurisdiction by virtue of 29 U.S.C. 8 1132. Proceeding to
the nerits, the district court rejected the contentions of
Surviving Spouse that ERI SA preenpts the applicable provisions of
Loui siana community property |law, and denied her the declaratory
j udgnent she sought. On appeal Surviving Spouse asked this court
to review and then reverse that decision. Two of the three judges

on the panel that heard the appeal of that ruling affirned it, and

| provoked an en banc poll in which a mgjority of my coll eagues
vot ed agai nst rehearing. It is fromthat vote that | respectfully
di ssent.
B
ANALYSI S

| have no quarrel wth the district court’s ruling on
jurisdiction or with the panel’s affirmance thereof. | therefore
proceed directly to the substantive i ssues of the case. Surviving
Spouse sought a declaratory judgnment that ERISA' s preenption and

its anti-alienation rules trunp any state cause of action that



woul d recognize an interest of the heirs or |egatees of the
predeceased nonpartici pant spouse in any retirenent benefits under

an ERI SA pl an when the basis of the clains of the heirs or | egatees

is the purported "alienation" —here, a testanentary transfer —
of such nonparticipant spouse's putative comrunity property
interest in those plan benefits. The district court found no ERI SA
preenption and rejected the argunents of the Surviving Spouse. On

appeal, she asked this court to revisit the preenption issue and

reverse the district court. | shall review the district court's

preenption analysis de novo,!® examning briefly the pertinent

aspects of Louisiana's community property regine and then, in

greater detail, the pertinent aspects of ERISA 1!

1. Conmmunity Property Rights

Loui siana's conmunity property system recognizes the
contribution nmade by each spouse, enployed or unenployed, to the

marriage and to the acquisition of marital property. Under

10 Hook v. Mrrison MIling Co., 38 F.3d 776, 780 (5th Cr
1994) .

11 My analysis focuses solely on the preenption of state | aw
as it applies to ERI SA-covered pension plans. As noted above
Participant “rolled over” a portion of his benefits into an |RA
An | RA, of course, is not an ERI SA-covered pension plan. It is
worth pointing out, however, that at First Spouse’ s date of death,
none of the benefits had been “rolled over”; all were still held by
the trusts that were ERI SA-covered pension plans. For nme, this
fact is reason enough to conclude that the benefits which were
eventually “rolled over” are not excepted from ny preenption
anal ysi s. Neither the district court nor the panel ngjority,
however, addressed this issue. Al so not addressed were the nature
and the terns of the plan fromwhich these “rolled over” benefits
were received. M conclusion in favor of preenption, however, in
no way depends on the type of ERI SA-covered pension plan invol ved
(e.g., defined benefit plan, profit sharing plan, etc.) or on its
particul ar ternmns.



Loui siana community property |law, each spouse owns "a present
undi vided one-half interest” in each comunity asset, which
interest vests fromthe nonent the asset is acquired.? Louisiana
| aw provides that, at the termnation of the comunity property
regine, each spouse owes to the other spouse (or, when the
comunity is termnated by the death of the spouse, to his or her
heirs or | egatees) an accounting for community property under his
or her control.®® Generally, retirenent benefits acquired during
the exi stence of the community are considered by Louisiana |aw to
be community assets.!4

2. ERI SA - The Statute

Per haps t he nost novel and pervasive private civil |egislation
enacted by Congress in the last quarter century, ERISA is a
conprehensive statute which uniquely is co-admnistered by two
departnents of the federal governnment?!® and is designed to protect
the interests of participating enployees and their dependents in
nongover nnent al enpl oyee benefit plans.!® Congress adopted ERI SA
for the twin purposes of establishing national uniformty in
enpl oyee benefit |aw and safeguarding retirenent benefits.” A

fundanental tenet of ERISA is that retirenent benefits are

12 Hare v. Hodgins, 586 So.2d 118, 122 (La. 1991).

3 See La. Civ. Code Ann. art. 2369.
4 Hare v. Hodgins, 586 So.2d 118, 122 (La. 1991).

15 Departnent of the Treasury and Departnent of Labor.

1

o

| ngersol | -Rand Co. v. Mcd endon, 498 U. S. 133, 137 (1990).

7 Shaw v. Delta Air Lines, 463 U.S. 85, 90-91 (1983).
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protected to assure delivery of retirenment inconme to participants
and their dependents.!® The overarching device that Congress wote
into ERI SA as an al |l -enconpassing unbrella to protect the operable
provisions of the Act, and as the principal nmechanismto ensure

enforcenent of those provisions, is preenption: supersedure of any

state law rel ated to an enpl oyee benefit plan.?*®

3. Pr eenpti on

Whet her a particular state action is preenpted by sone federal
law i s always a question of Congressional intent.2? "The purpose
of Congress is the wultimate touchstone."? In divining
Congressional intent, the starting point is an exam nation of the
explicit statutory |anguage and the structure and purpose of the
statute.?? Before enbarking on that exam nation, though, | note at
the outset, as did the panel mgjority, that donestic relations | aw
has | ong been recogni zed as the donmain of the states. The Suprene
Court has acknow edged that "[s]tate fam |y and fam | y-property | aw

must do 'maj or danmage' to 'clear and substantial' federal interests

18 See 29 U.S.C. 8§ 1001b(a)(2)("The Congress finds that the
continued wel |l -being and retirenent incone security of mllions of
wor kers, retirees, and their dependents are directly affected by
such plans."); Guidry v. Sheet Metal Wrkers Nat'l Pension Fund,
493 U. S. 365, 376 (1990) (noting that the decision to safeguard a
stream of inconme for pensioners and their dependents is a
consi dered congressional policy choice).

1 29 U S.C § 1144(a).
20 | ngersoll-Rand, 498 U S. at 137-38.

21 1d. at 138 (quoting Allis-Chalners Corp. v. Lueck, 471 U. S.
202, 208 (1985)).

22 FEMC Corp. v. Holliday, 498 U. S. 52, 58 (1990).
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before the Supremacy C ause will demand that the state |aw be
overridden. "2 This has never neant, however, that donestic
relation |l aws are wholly i mune fromfederal preenption; noreover,
"[t]he relative inportance to the State of its own law is not
mat eri al when thereis a conflict wwth a valid federal Iaw, for the
Framers of our Constitution provided that the federal |aw nust
prevail."?* Neverthel ess, for purposes of this preenption anal ysis,
| assune without granting that the nost deferential standard is
appl i cabl e and proceed accordingly.?
Section 514(a) of ERI SA%® decl ares uni versally that ERI SA shal

"supersede any and all State laws insofar as they nmay now or

hereafter relate to any enployee benefit plan described in

2% MCarty v. MCarty, 453 U.S. 210, 220 (1981) (quoting
Hi squi erdo v. Hisquierdo, 439 U S 572, 581 (1979)).

24 Ridgway v. Ridgway, 454 U.S. 46, 54-55 (1981).

% This deference accorded the states in the area of donestic
relation law is usually applicable in the context of resolving a
direct conflict between federal and state | awrather than in a case
inplicating statutory preenption, such as ERISA' s express
preenption provision. Wthinthis franmework I neverthel ess di scern
a distinction between community property | aw on the one handsqQwhi ch
is at least as much "property"” law as it is "donestic relations”
| awsQand, on the other hand, those state |aws that govern purely
i nterspousal aspects of donestic relations, such as marriage,
separation, di vor ce, dower, curtesy, al i nony, support of
dependents, and the I|ike. Thus | recognize the argunent that,
unli ke the nore purely status-related donestic relations |aws,
comunity property laws are fair gane for ERISA and its preenption.
The discussion infra of REA and its crown jewel, the QDRO
denonstrates beyond cavil that Congress too saw conmunity property
as fair gane.

26 29 U S.C. § 1144(a).
12



section 4(a) and not exenpt under section 4(b)."2” Courts have

interpreted 8 514(a) nost broadly, observing that its deliberately

expansi ve | anguage was designed to establish pension plan

regul ati on as exclusively a federal concern."?2®
The Suprenme Court has given the phrase "relate to" a "broad

conmon- sense neaning."? A state lawrelates to an ERISA plan "in

the normal sense of the phrase if it has connection with or
reference to such a plan."3 A state law can relate to an ERI SA
pl an even if that | aw was not specifically designed to affect such
plans, and even if its effect is only indirect.3 The Suprenme Court
has held a state law claimto be preenpted when it was "prem sed

on" the nere existence of an ERI SA pl an. %2

Nevert hel ess, ERI SA preenption is not wholly devoid of outer
limts. The Suprene Court has cautioned that "[s]one state actions
may affect enployee benefit plans in too tenuous, renote, or

peri pheral a manner to warrant a finding that the law relates to'

2 1d. (enphasis added). Section 4(b) exenption is not
inplicated in this case.

28 | ngersoll-Rand, 498 U.S. at 138 (internal quotations and
citations omtted).

2% Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 47 (1987).

30 Shaw, 463 U. S. at 96-97.

31 Rozzell v. Security Services, Inc., 38 F.3d 819, 821 (5th
Cr. 1994) (citing Pilot Life Ins. Co. v. Dedeaux, 481 U S 41
(1987)).

32 District of Colunbia v. G eater Washi ngton Bd. of Trade,
506 U. S. 125, 131 (1992) (citing lngersoll-Rand, 498 U S. at 140).
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the plan."?*

So, even though the borderlines that define those outer limts
are not bright, the Court has shown us the approxi mate boundari es
of the wide band within which a state law may fall and still be
preenpted by ERISA: As long as there is sone rel ationshi p between
the effect of a state |Iaw and an ERI SA plan, the state | aw can be
said to relate to such plan and therefore be preenpted; only if
that relationship is so tenuous, renote or peripheral as to eschew
any neaningful nexus with the ERISA plan wll preenption be
avoided. Even if the asserted effect of state lawis prem sed on
not hi ng nore than the nere exi stence vel non of an ERI SA pl an, or
was not overtly intended to affect such plans and only does so
indirectly, ERISA will nevertheless preenpt.?3* It is in this
perspective of extrene (but not totally unlimted) ubiquity that I
proceed to exam ne the state | aws here at issue to see if they are

sufficiently related to the Bell Plan to be preenpted.

3 Shaw, 403 U.S. at 100 n.21, 103 S.Ct. at 2901, n.21.

3 As an aid in the preenption inquiry, this court has noted
that preenption of a state lawclaimis nore likely to be found if
"(1) the claimaddresses areas of exclusive federal concern, such
as the right to receive benefits under the terns of an ERI SA pl an,
and (2) the claim directly affects the relationship anong the
traditional ERISA entities (i.e., plan adm nistrators/fiduciaries
and plan participants/beneficiaries).”" Hook v. Mrrison MIling
Co., 38 F.3d 776, 781 (5th Gr. 1994); see Sommers Drug Stores Co.
v. Corrigan Enterprises, Inc., 793 F. 2d 1456, 1467 (5th Cr. 1986).
These factors appear to be the result of an attenpt at distilling
prior case law. See Sommers, 793 F.2d at 1467. Useful in sone
circunstances, it can be no substitute for an i ndependent anal ysis
of the issue presented. Al though |I believe a conclusion that ERI SA
preenption applies in this case could be reached using the factors
above, the unique i ssue presented is best anal yzed by exam ni ng t he
structure and purpose of the statute and Congressional intent on
this point, the "ultimte touchstone" in determ ning preenption.

14



a. Application of ERI SA Preenption

The essence of the Sons' state action is a determ nation of
the ownership of and entitlenent to retirenent benefits under an
ERI SA pension plan, the Bell Plan. Thus, the Sons’ clains are
necessarily prem sed on the very existence vel non of the Bell
Pl an.® The result sought by the Sons would effectively alter the
Partici pant's beneficiary designation under the plan. 3¢

The fact that the precipitating state court action happened
to have been brought agai nst the beneficiary only and not directly
against the plan admnistrator does not immunize it from
preenpti on. ERI SA's broad preenption mandate is not nearly so
limted: The indirect but pal pable effect that the result sought
by the Sons would have on the instant ERI SA plan is none the | ess
proscri bed. *

As proof positive of a sufficient nexus between the Plan and

35 See lngersoll-Rand, 498 U.S. at 140.

3 See Moore v. Philip Morris Cos., Inc., 8 F.3d 335, 340 (6th
Cr. 1993) (state law that affects eligibility for plan benefits

"relates to" the plan for preenption purposes); Brown v.
Connecticut General Life Ins. Co., 934 F.2d 1193, 1195 (11th Gr.
1991) (state |law determ nation of beneficiary of |ife insurance

policy "relates to" an ERI SA-covered enployee benefit plan);
Shiffler v. Equitable Life Assurance Soc'y, 838 F.2d 78, 81-82 (3d
Cir. 1988) ("Thus while [the plaintiff] woul d have us consi der her
clains as setting forth state common | aw causes of action, clearly
they 'relate to' the enployee benefit plans when that phrase is
given its broad commpn sense neaning, for no matter how her action
is characteri zed her goal was to recover the proceeds cl ai ned under
the [plan].").

37 See Meeks v. Tullis, 791 F.Supp. 154, 157 (WD. La. 1992)
(holding that a claim by the heirs of a nonparticipant spouse
agai nst non- ERI SA assets for the value of the community property
interest is preenpted by ERI SA).
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the state |law at issue, one need only observe, for exanple, that
any calculation of the benefits clained by the Sons would
unquestionably require an analysis of the terns and conditions of
the Bell Plan, as well as its records and those of its
participants.®® Moreover, plan adnm nistrators would be forced to
t ake burdensone precautions to protect the rights and interests in
pl an benefits not only of the beneficiary but of the heirs and
| egatees as wel | .

In the context of national uniformty, the inposition of such
additional duties, responsibilities, and liabilities on thousands
of ERISA retirenent plans and their fiduciaries would inplicate
different rules for each state in which one or nore participants
reside, thereby creating a polyglot nightmare of adm nistration.
Qobviously, the pertinent provisions of those state property |aws
woul d have a materi al effect on enpl oyee retirenent plans. Surely,
their effect cannot be said to be "too tenuous, renote, or
peripheral” to exenpt those | aws fromERI SA's statutory preenption.

And, though ERI SA does expressly provide sone statutory
exceptions to its preenption provisions, the Sons do not argue that
any are applicable here; and | have found none on ny own. As
di scussed nore fully below, the Qualified Donestic Rel ations O der
(Q@RO exception has not been satisfied; and the fact that Congress

created other exceptions in other areas of the Act but provided

38 See Cefalu v. B.F. Goodrich Co., 871 F.2d 1290, 1294 (5th
Cir. 1989) (holding that a state contract claimwas "related to" an
enpl oyee benefit plan and thus preenpted when the court nust refer
to the pension plan to conpute the danmages sought, whi ch were equal
to the benefits he woul d have recei ved under the plan).

16



none here is at | east persuasive evidence that none was i ntended.
| therefore harbor no reservations in concluding that the

Sons' putative state causes of action are related to the ERI SA-

covered Bell Plan and are therefore preenpted by ERISA. | submt
that the di scussion which follows confirns that this conclusionis
conpatible wwth —nore accurately, nmandated by — Congressi onal
intent and the purposes of ERISA and denonstrates that, unless
preenpted, the states’ |laws in question would do "nmaj or danage" to
the clear and substantial federal interests enbodied in ER SA

b. Pur poses and Structure of ERISA

Not only do the causes of action proffered by the Sons cone
wthin the liberal scope of the preenption statute under the
"related to" test, but a conclusion sustaining preenption conports
with the intent of Congress, the "ultimate touchstone"3® in
determ ning preenption. This intent is manifest in the structure
and announced purposes of ERISA and is underscored by REA %

(i) Ensuring Retirenent |ncone

Congress enacted ERISA to protect retirenent benefits as a

means of assuring receipt of retirenent inconme by enployees and

their dependents. Conversely, nowhere in ERI SA can the securi ng of

inheritances by or legacies to the heirs or |egatees of a
participant enpl oyee or a nonparticipant spouse be identified as

anything but antithetical to this purpose. |In fact, allow ng the

3% | ngersoll-Rand, 498 U. S. at 138.

40 Retirenent Equity Act of 1984, Pub. L. No. 98-397, 98 Stat.
1426.
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heirs of a nonparticipant spouse to claim plan benefits —
particularly when doing so violates the congressionally decreed
hi erarchy of recipients, at the pinnacle of which stands the
surviving spousesQwould directly undercut the statute's express
purpose of ensuring that retirenment incone reaches participating
enpl oyees and their dependents.

(ii) Uniformty

The other of ERISA's twi n purposes —national uniformty* —
woul d be frustrated if heirs and | egatees were allowed to prevai
under state |laws that would produce results different fromthose
produced by ERI SA's rul es governing entitlenment to and distribution
of benefits. Even though the structures of the various states'
comunity property laws are generally simlar, each comunity
property state has its own uni que set of specific rules affecting
owner shi p and managenent of such property, including sone notable
di fferences fromstate to state.** Mreover, all comunity property
rules differ substantially from the concomtant rules of non-
comunity states. As already noted, allow ng these disparate | aws
to trunp ERI SA coul d not help but have a materially adverse i npact
on plan admnistration as well. Unavoi dably, the anount of
retirement incone available for each participant in a given plan

woul d vary depending solely on the serendipity of a participant's

41 See |l ngersoll-Rand, 498 U.S. at 137.

42 For exanple, in sone states the inconme from separate
property, such as retirenent benefits acquired before marriage, is
separate property, and in other states incone from separate
property becones community property.
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state of residence fromtinme to tinme. A domciliary history of
movi ng in and out of conmunity property jurisdictions would create
an inpossible accounting and allocation problem Quite sinply,
ERI SA's goal of uniformty would be unattainable if the ultimte
enjoynent of ERI SA plan benefits were left to the vicissitudes of
the varying and disparate marital property laws of the severa
states, be they community or separate.

C. Retirement Equity Act of 1984 (REA)*

Per haps not hi ng argues nore convincingly for the conclusion |
here advocate than the congressional intent manifested when ERI SA
was anended in 1984 by the enactnment of REA * As originally
adopted, ERISAfailed to express with sufficient clarity the nature
and extent of the interest of a nonparticipant spouse in the
partici pant spouse's ERI SA-covered retirenent plan. After ERI SA
had been on the books for a decade, Congress conprehensively
anended and supplenented it wth REA. One of the express purposes
of REA was to confirmthe inportance of the financial security of

t he nonpartici pant spouse and to safeguard his or her interest from

4 Pub. L. No. 98-397, 98 Stat. 1426

4 | do not inply that REA is necessarily applicable to the
instant case; only that it serves to renove doubt about the intent
and purpose of Congress regarding the interplay of community
property rul es and ERI SA, and the dom nance of the | atter when they
conflict. The district court, however, expressly indicated that
REA supported its holding. Mor eover, even though the panel
maj ority opinion did not expressly address REA, its hol dings | eave
little doubt that its decision wll be binding on cases in which no
uncertainty exists that REA controls. It is inportant to note,
however, that even in the instant case, there can be no question
that the rights of Surviving Spouse, not the Sons, are protected by
REA.
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the havoc that could be visited on it by the death of or divorce
fromthe participant spouse.* The primary way that REA achi eves
these intended results is by (1) inventing the QDRO as t he oneSQbut
only onesqonechani smfor allocating plan benefits between spouses, 4
and (2) nmandating that ERISA pension plans include autonmatic
survivor benefits in favor of the nonparticipant spouse.?
Significant to the instant case is the widely recogni zed fact
that a central inpetus to Congress's adoption of REA was the
bur geoni ng body of conflicting jurisprudence addressing spousa
rights in plans and plan benefits, particularly under community
property regines. During the ten years of ERI SA's existence that
preceded REA, disagreenents devel oped anong the various courts as
to whether ERI SA preenpted state conmunity property law clainms to
the extent that such laws related to the respective rights of the
participant and nonparticipant spouses in and to benefits under
ERI SA pl ans. %8 REA deli beratelysqQand, | believe,
definitivel ysQsettled the issue by creating the QDRO and nmaking it
the one and only nechani sm by which, inter alia, a nonparticipant

spouse's comunity interest in an ERI SA plan can be recognized in

4 Ablam s v. Roper, 937 F.2d 1450, 1453 (9th Cir. 1991).

% See 29 U.S.C. §§ 1056(d)(3), 1144(b)(7).

4729 U.S.C. 8§ 1055. The nonpartici pant spouse can consent
to waive this right if done in witing.

48  Conpare Stone v. Stone, 663 F.2d 740 (9th Cr. 1980)
(hol di ng that spousal conmunity property rights on di vorce were not
preenpted) with Francis v. United Technol ogy Corp., 458 F. Supp. 84
(N.D. Cal. 1978) (holding that ERI SA preenption prevents the
application of state comunity property |aw permtting attachnent
of plan benefits for famly support purposes).
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law. % | think that in the instant case the district court fel

into the sanme trap that a nunber of other courts have fallen into
si nce 1984°°sqciting and rel yi ng on now obsol ete pre-REA case lawin
a post - REA wor | dsQt o support their erroneous concl usions that ERI SA
does not preenpt causes of action of the nature instituted here by

the Sons.® |t seens unavoi dable to ne, though, that the passage

49 A QDROis any judgnent, decree, or order nmamde pursuant to
a state donestic relations |aw (i ncluding comunity property) which
(1) "creates or recogni zes the existence of an alternate payee's
right to, or assigns to an alternate payee the right to, receive
all or a portion of the benefits payable with respect to a
participant under a plan,"” and (2) "relates to the provision of
child support, alinony paynents, or nmarital property rights to a
spouse, former spouse, child, or other dependent of a participant.”
29 U.S.C. 8§ 1056(d)(3)(B)

0 See, e.q., Ablam s v. Roper, 937 F.2d 1450 (9th Cir. 1991)
(Fl etcher, J., dissenting).

1 For exanple, the district court cites Hisquierdo v.
Hi squi erdo, 439 U. S. 572 (1979), a case in which the Suprene Court
held that federal |aw preenpted division of benefits under the
Rai | road Retirenent Act pursuant to community property laws. The
Boggs district court relied on the statenent in Hisquierdo that
"[d]ifferent considerations mght well apply where Congress has
remai ned silent on the subject of benefits for spouses,” and cited
ERISA. In addition to the fact that this statenent is dicta, this
rationale is unpersuasive because, after the enactnent of REA
Congress can no |longer be said to have remained silent on the
subj ect of benefits for spouses.

The Boggs district court also relied on Carpenters Pension
Trust Fund v. Canpa, 89 Cal.App.3d 113, 152 Cal.Rptr. 362 (1979),
appeal dism ssed, 444 U. S. 1028 (1980). |In Canpa, the state court
held that ERI SA did not preclude the division of pension rights in
state marital dissolution proceedings. The district court stated
that the Suprene Court's dism ssal of Canpa for want of a federal
gquestion serves as a decision on the nerits that ERI SA's preenption
provi si on does not override community property |aw. Even assum ng
that Canpa provides a federal common |aw exception to the
preenption and anti-alienation provisions of ERISA to allow the
heirs of a nonparticipant spouse to acquire an interest in the
pensi on plansQand | do not believe that it doessQthe enact nent of
REA di spl aces any such excepti on.
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of REA rendered nugatory the case |law on point that was decided
bef ore passage of these anendnents.

Al t hough the QDRO was not devel oped to cope exclusively with
comunity property i ssues under ERI SA, both REA and its | egislative
hi story make absolutely clear that this imginative invention was
intended in |large neasure to deal with the recognition or partition

of any community property interests of the spouses in plan

benefits. % | ndeed, the official legislative history of REA
specifically notes that "[t]here is a divergence of opinion anong
the courts as to whether ERI SA preenpts State community property
|aws insofar as they relate to the rights of a married couple to
benefits under a pension, etc., plan."%

In the instant acronym no letter is nore inportant than "Q"
for only when an [ rder of a state [Djonestic [Rlelations court is
"[Qualified'" does the post-REA version of ERISA permt an
exception to the preenption rules in general and the anti-
alienation ("spendthrift") rules in particular. The legislative
hi story of REA states that "the Commttee believes that conform ng

changes to the ERI SA preenption provision are necessary to ensure

that only those orders that are excepted from the spendthrift

provi sions are not preenpted by ERISA "% Thus, if a state court

2 See 29 U.S.C. 8 1056(d)(3)(B)(ii)(Il) (defining a domestic
relation order to include one nmade "pursuant to a State donestic
relation law (including a community property law).") (enphasis
added) .

% S.Rep. No. 98-575, 2d Sess. 19, reprinted in 1984
US CCAN 2547, 2565.

%% 1d. (enphasis added).
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order that purports to divide spousal rights in an ERI SA-covered
pl an does not neet the detailed, technical requirenents of the
federal statute, it is not "qualified" and therefore is afforded no
exenption from ERI SA's omni potent preenption or anti-alienation
rul es. Quite clearly, | believe, with the advent of the QDRO
Congress purposefully provided an excl usive nmechanismw th which a
nonparticipant spouse nay obtain recognition of a community
property right in the participant spouse's retirenent plan.

What is also quite limted is the category of persons eligible
to seek and obtain a QDRO  only spouses!® Not their heirs, not
their | egatees, not their executors, not their trustees, not their
creditors.® Akin to standing, the right of action to obtain a QDRO
is strictly personal to the spouse qua spouse; and only a living
spouse (or, in the event of divorce, a living ex-spouse) can obtain
a QDRO.

Congress carefully crafted the QRO to constitute a narrow
exception to ERISA's otherwi se all-enconpassing preenption and
spendthrift provisions. Any court order that purports to recogni ze
the interest of a nonparticipant spouse —or of any other party,
for that matter —in an ERISA plan or in the benefits of such a
plan but fails to neet "qualification" nmuster under REA, in both

formand substance, remains vul nerable to ERI SA preenption. Here,

% O course, a dependent child can be an "alternate payee"
under the statute with respect to orders relating to the provision
of child support. See 29 U. S.C 8§ 1056(d)(3)(B), (K). Providing
for child support, however, is in no way inplicated in this case.

%6 See Ablami s, 937 F.2d at 1456.
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neither a probate order nor a judgnent in the suit filed by the
Sons to obtain an accounting could even cone close to neeting the
stringent definition of a QORO. % The fact that Congress surgically
carved out this single exception to preenption and restricted its
availability to living spouses or ex-spouses, counsels ever so
strongly against allowng the heirs or |egatees or creditors or
trustees of a spouse to obtain partition of a putative comunity
property interest in an ERI SA plan i n any manner other than the one
expressly sanctioned by the statute. To do otherwi se would be to
turn this preem nent post-REA feature of ERISA on its head.
Nei t her di d REA pave a one-way street. By way of tradeoff and
consi stency, REA brings to ERI SA both parity and protection for the
nonpartici pant spouse. |t does so by nmandati ng survivorship rights
for the nonparticipant spouse in and to plan benefits.®®  Any
survivi ng nonpartici pant spousesQwhet her first or subsequentsqQi s the

aut omati c successor beneficiary under the plan,® unless he or she

5% Ablami s v. Roper, 937 F.2d 1450 (9th G r. 1991).

8 29 U.S.C. 8§ 1055. This requirenent applies to nost, but
not all, ERISA-covered plans. See 29 U S. C. § 1055(b). | in no
way suggest — and, indeed, would strongly disagree — that the
conclusion in favor of preenption is applicable only to those
ERI SA- covered pension plans subject to this requirenent.

% For exanple, if a vested participant dies after the annuity
starting date, the accrued benefits payable to her will be paid to
her surviving spouse inthe formof a "qualified joint and survivor
annuity" (QSA). A QISAis an annuity:

(1) for the life of the participant with a survivor annuity
for the life of the spouse which is not |less that 50 percent of
(and is not greater than 100 percent of) the anmount of the annuity
whi ch i s payable during the joint lives of the participant spouses,
and

(2) which is the actuarial equivalent of a single annuity for
the life of the participant.
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shal | have executed an express and technically correct witten

consent in conformty with the statute.

Here again, | believe that the district court erred by relying
on pre-REA case |aw. It did so in an effort to support the

statenent that ERI SA does not display any particular interest in
preserving benefits for any particular beneficiary. But that
statenent is sinply wong: The exact opposite is true. Ever since
t he enact nent of REA, ERI SA has exhi bited an extraordi nary interest
in protecting the surviving spouse of the participant enpl oyee,
going so far as to trunp the partici pant enpl oyee's own beneficiary
designation if, absent spousal consent, the designee is not the
participant’s surviving spouse. By statutory enactnent, then,
Congress has el ected to designate for each and every participant in
an ERI SA plan precisely who the "natural objects of his or her
bounty" nust be. And, in nmaking that el ection, Congress has opted
to el evate the nonparticipant spouse (or, in the case of divorce,
t he nonpartici pant ex-spouse) above such presunptive candi dates as
the descendants or other heirs, |legatees or assigns of either
spouse. In and of itself, this apparently arbitrary "prioritizing"
m ght be viewed by sone as an unusual federal intrusion into state

marital property rights. But, if so, it is nevertheless an

29 U S.C. § 1055(d).

The survivor Dbeneficiary rules also apply to certain
i ndi vi dual account plans unless, inter alia, the vested account
bal ance is payable in full, upon the death of the participant, to
the participant's surviving spouse. See 29 U S.C. 8§ 1055(b)(1).
That a particular plan may be one of the plans excepted fromthese
rul es, however, woul d not affect the conclusion that ERI SA preenpts
the Loui siana community property law clains at issue.
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intrusion that Congress manifestly and expressly determ ned to be
war r ant edsQnay, requiredsQto acconplish the ends of ERI SA. And t hat
is the prerogative of Congress, not of the courts.

Thus ERI SA' s survi vor annuity rul es unquesti onably establ i shed
protection of spouses as the top priority under the statute. These
provi sions reinforce the conclusion that no heritable right exists
in the heirs of a predeceased spouse, whether participant or
nonparticipant, particularly when such right could act to deprive
a surviving spouse of the benefits expressly granted by the
statute.® Moreover, these provisions illunnate the fact that in
the instant litigation neither First Spouse nor her heirs and
| egat ees have any property interest whatsoever in the paynents
received or to be received by Surviving Spouse as a survivor
annuitant. Any right in personamthat First Spouse m ght have had
Wth respect to survivor annuity paynments was conditioned on her
outliving Participant; and even then she would have received
paynments from the plan only for the duration of her life. \Wen

First Spouse died, her right to a survivor annuity evaporat ed.

Additionally, if Participant had thereafter remained single
until his death, no survivor annuity would have existed at all
The survivor annuity paynents made and to be made to Surviving

Spouse are the result of federal law s automatically creating this

8 Jronically, if the Sons' cause of action were allowed to

prevail, it would give a nonparticipant spouse greater ability than
that of the participant to designate third parties as plan
beneficiaries. That a participant spouse <could thus be

"di sinherited" without his or her consent, whereas a nonparti ci pant
spouse coul d not, woul d be both inconsistent and i nconpatible with
t he purposes of both ERI SA and REA
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brand new right as a consequence of her marriage to Partici pant —
his second nmarri age. Such a right has nothing whatsoever to do
with the community that previously existed between Partici pant and
First Spouse. Thus, with respect to survivor annuity benefits of
Surviving Spouse, there is sinply no property or personal interest
whi ch First Spouse or her heirs can claimand no right of action
agai nst Surviving Spouse as the statutorily recogni zed beneficiary
of the Bell Plan’s survivor annuity.

REA' s anmendnents to and augnentation of ERI SA al so reinforce
t he constant refrain that "pensions are for the living."® Both the
QDRO nechani smand t he survivor annuity rul es acconplish this clear
purpose of protecting a living dependent of the participant,
regardl ess of whether the participant hinself 1is living or
deceased. And Congress in its wsdom has designhated the
nonpartici pant spouse as the one anong all of the enployee's
potential "dependents" who is to be thus protected. Again, in
addition to achieving national wuniformty, the other centra
purpose of ERISA is to protect pension benefits in the way best

calculated to provide retirenent incone to enployees and their

living dependents —especially their surviving spouses —not to
provi de, ensure, or preserve |egacies or inheritances, or the
putative testanentary power of a nonparticipant spouse to alienate
an interest in plan benefits. It seens certain to ne that, when
properly anal yzed, a cause of action that would allow the heirs or

| egatees of a nonparticipant spouse to claim a state donestic

61 Ablamis v. Roper, 937 F.2d 1450, 1457.
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property law interest in benefits otherwise payable to the
participant or his congressionally favored dependent(s) flies in
the face of congressional intent and does "major damage" to the
pur poses of ERI SA. °2
4. Anti-Alienation

Thus far | have exam ned ERI SA preenption in relatively broad,
conceptual terns, inplicating primarily Congressional intent and
statutory goals. But one nust also ask if there is not sonething
specific in ERI SA that nust be upheld or enforced, through the
exercise of preenption, to ensure the attainnment of those goals
while maintaining the integrity of the statute as a cohesi ve whol e.
The answer is "yes"; and in this case that “sonething” is ERISA s
prohi bition of alienation, its so-called "spendthrift" rules. For,
in ERISA" s unique and conplex structure, "anti-alienation" is an
i ndi spensabl e, | oad-bearing elenment, and the one specifically at
issue in this case. It is also key to understanding both the
tension between ERISA and the comunity property provisions
involved in this case, and the broader role of preenption as well.

ERI SA' s spendt hrift provi si on unequi vocal | y and
uncondi tionally commands that "benefits provided under the plan may
not be assigned or alienated."®® Simlar to (but not congruent

with) the trust |aw concept from which it was borrowed, ERI SA s

62 Al'though in the instant case Participant married Surviving
Spouse after the death of his First Spouse, | amsatisfied that REA
supports preenptionin all cases, including situations in which the
pl an partici pant remains single.

3 29 U S.C § 1056(d)(1).
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uniquely crafted spendthrift provision is designed to protect
retirement inconme and all other pension benefits not only fromthe

clains of creditors and other third parties (such as heirs and

| egat ees), i.e.,"involuntary alienation,"” but from the
participant's own foolishness and profligacy as well, i.e.,
"voluntary alienation." The Suprenme Court has recognized that

ERI SA' S spendthrift provision "reflects a consi dered congressi onal
policy choice to safeguard a stream of incone for pensioners (and
their dependents ...), even if that decision prevents others from
securing relief for the wongs done them "%

The district court concluded that "ERISA's anti-alienation
provi si on does not operate to preenpt Louisiana comunity property
[ aw. " ©6° | could not disagree nore strongly: ERISA's anti -
alienation rule is directly inplicated in and "inextricably
intertw ned" with the instant circunstances.

The district court grounded that concl usi on on what appears to
be two fallacious premses. First, citing pre-REA case |law, the
court stated that Congress did not intend to alter famlial and
support obligations when it enacted the anti-alienation provision.
Here, the district court's undoing is, again, its reliance on cases
made obsol ete by the enactnent of REA As discussed in detail
above, REA anended ERI SA for the express purpose of cleaning up the

nmess created by prior i nconsi st ent and m sappr ehendi ng

64 @uidry v. Sheet Metal Wrkers National Pension Fund, 493
U S. 365, 376 (1990).

8 The court raised this anti-alienation argunment sua sponte.
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jurisprudence; REA created the unique concept of the QRO and
comm ssioned it to serve as the exclusive exception to anti-
alienation.® Since the adoption of REA, it is only by obtaining
a QDRO that the nonparticipant spouse or ex-spouse can avoid the
spendthrift provisions of ERI SA and have a community interest in an
ERI SA pl an recogni zed.® The Sons do not argue, nor could they,
that the QDRO requirenents have been conplied with in this case.
The district court's first reason seens anachronistic at best, and
clearly inapposite.

The second reason given by the district court for hol ding that
the spendthrift provision is not inplicated by the operation of
Loui siana's comrunity property law is that the First Spouse's
interest was "acquired by her directly at the outset and did not
represent a transfer to her of rights which had previously accrued
to[Participant]."” | see that pronouncenent as sinply irrel evant.
| ndeed, the relevant “transfer” inquiry is not whether the First
Spouse acquired her interest by way of a transfer, but whether the
Sons' causes of action depend on the efficacy of the attenpted
transfer — from First Spouse to the Sons — of her community
interest inthe plan. Obviously it does, and just as obviously her
attenpted alienation is proscribed by ERSA's spendthrift

provision, making it a nullity.

6 See 29 U.S.C. § 1056(d)(3).

67 'S, Rep. No. 98-575 at 19, reprinted in 1984 U S.C. C. A N
at 2565 ("The Commttee believes that . . . the ERI SA preenption
provi sions are necessary to ensure that only those orders that are
excepted from the spendthrift provisions [i.e., QDROs] are not
preenpted.") (enphasis added).
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The Sons' action in Louisiana state court seeks an accounting
of their father's usufruct. Apparently w thout analysis, the Sons
inplicitly assunme that, anong the interests that were included in
their nother’s | egacy to themof the naked ownership of two-thirds
of her half of all comunity assets, was sone fractional interest
in their father's account in the Bell Plan. Based on that
erroneous assunption, the Sons proceed to seek an accounting, plus
a judicial recognition of an ownership interest in past and future
Bell Plan benefits. The district court appears to have proceeded
on the sane fl awed assunption, i.e., that the First Spouse's | egacy
to the Sons effected a transfer of, inter alia, her comunity
interest in the Bell Plan.

But, given ERISA's ban on both voluntary and involuntary
alienation, the First Spouse had no |egal power, whether inter
vivos or testanentary, to effectuate a transfersQan alienati onsqQof
any interest in an ERI SA plan. The Sons' asserted cause of action
and the district court's reasoni ng presupposes that Participant's
testanentary usufruct from First Spouse actually included an
interest in Bell Plan retirenment benefits. Yet he could not have
recei ved such an interest from her any nore than could the Sons
have received from her a naked ownership interest in the plan
benefits. As ERISA's spendthrift provision absolutely bars
al i enation, ®® a bequest of a usufruct in the plan benefits would be
a prohibited transfer, just as would a bequest of the naked

owner shi p. It thus seens indisputable that one asset that the

68 Ablami s v. Roper, 937 F.2d 1450 (9th G r. 1991).
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testanentary usufruct never covered was the interest of the
comunity in the Bell Plan or its benefits, regardless of the
purported effects of the First Spouse's testanent or her succession
representative’s treatnent of such interests in her Louisiana
successi on.

Al t hough not entirely clear, the Sons' asserted cause of
action may also be grounded in the proposition that the
Partici pant, as spouse, has an obligation to account for First
Spouse's community property. O course, as a designated
beneficiary, Surviving Spouse woul d owe no such obligation to First
Spouse's estate.® Thus, with respect to the cause of action
agai nst Surviving Spouse, this argunent is sinply irrelevant.

Fram ng the cause of action against Participant's estate as an
obligation to account shoul d not conpel a different conclusion. 1In
reality, the Sons' accounting action is a thinly disguised attenpt
to obtain ownership of “property” that they contend was bequeat hed
to or inherited by them An absolute prerequisite of the heirs'
right of action or standing to conpel such an accounting, however,
is that they have an interest in the property for which an
accounting is sought. But, again, the Sons cannot have acquired

such a prerequisite interest in these retirenent benefits because

69 A designated beneficiary is not a debtor of the old
comunity. Thus, the proceeds of a retirenent plan payable to a
desi gnated beneficiary, |like the proceeds of an insurance policy
payable to a designated beneficiary, are not subject to execution
in satisfaction of the debts of the decedent or his estate, whether
owed to the heirs of his deceased spouse or otherw se. I n
addition, as explained above, First Spouse and her heirs have no
property interest whatsoever in survivor annuity benefits payable
to Surviving Spouse.
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ERI SA's spendthrift provisions interdict absolutely any attenpted
alienation that is not in "qualified" form Even a cursory reading
of the requirenents for qualifying as a QDROrefl ects that neither
intestate nor testanentary transfers can qualify. | thus believe
that, as a matter of law, the prem se on which the Sons' cause of
action is based, i.e., one transfer from their nother to their
fat her and a second, contenporaneous transfer fromher to them is
non-exi stent. "

| therefore find inescapable the conclusion that ERI SA' s anti -
alienation provision preenpts those provisions of Louisiana
comunity property law that are pertinent to this decision. As
such, ERISA's proscription of transfer functioned to prevent the
Sons —and, for that matter, Participant —from obtaining from
First Spouse, by testanent or otherw se, any interest in the share

of the community's putative interest in Participant's retirenent

plan or its benefits clained by the Sons. To reach this
conclusion, | had to determine which law prevails, ERI SA s
"spendthrift" canon or Louisiana's comunity property |aw I n

giving the nod to ERISA, | plainly recognize its preenptive effect.

When, as here, sone aspect of state law "relates to" an ERI SA pl an

°  Proponents of the Sons' position contend that, because a
spendthrift provision generally ceases to shield funds after they
have been distributed from the trust, no violation of this
provi sion has occurred in the instant case. This reasoning is
unconvi nci ng. The Sons' <clains are inextricably tied to an
attenpted alienation of the benefits at a tine when those benefits
remai ned in the plan and could not be alienated. These clains are
readily distinguishable from those of a creditor against the
distributed benefits that are unrelated to an asserted ownership
clai mof the benefits thensel ves.
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—nparticularly when it directly conflicts with a key provision of
ERI SA, such as anti-alienation —the latter trunps by virtue of
preenption. Only through the terrible swift sword of preenptionis
the frustrating of Congress's announced goal s tranpl ed.

The QDRO is an exception to both statutory preenption in
general and to anti-alienation in particular. It is therefore not
surprising that both provisions are apposite to this case. Gven
both the posture of this case and its inportance, however, | do not
rest ny conclusion exclusively on the anti-alienation provision.
Assum ng, but certainly not conceding, that the anti-alienation
provi sion alone mght not preclude the Sons' asserted cause of
action, | remain convinced that the express statutory preenption
provi sion surely does.

5. Cvilian Sanctity Does Not Conpel A Different Result

Louisiana's community regine is a tinme-honored CGvilian
institution; it is not, for exanple, the result of a belated effort
of a common |law state to obtain sone federal tax advantage or
parity. Notw thstanding the venerability of Louisiana' s community
property |l aw and the inplication of public policy that others m ght
argue are enbodied in sone facets of that regine, | observe that in
other areas of its private law, which are equally steeped in
tradition and intertwined with public policy, Louisiana has carved
out exceptions for ERISA-qualified enployee benefit plans. For
exanple, qualified plans are found on Louisiana's |list of property

that is exenpt fromclains of creditors in bankruptcy.” A nore

T La. Rev. Stat. Ann. 813:3881(D)
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instructive exanple is found in the I aw of forced heirship, under
whi ch the decedent's interest in a qualified plan is exenpt from
clains of forced heirs’® despite the fact that, at least until quite
recently, no Cvilian cow was nore sacred in Louisiana.”
Admttedly, there are distinguishing differences between these
exanpl es and the instant case, but they serve to illustrate that
even under the CGvil Law of Louisiana, ERI SA-covered enployee

benefit plans are recognized as being sui generis and are

frequently treated as such.”™
But nost of all, | cannot ignore the nmandate of the federa

statute, the intent of Congress, and the purposes and structure of
ERISA. | therefore would have had this court conclude that ERI SA
— its expressed purposes and its particular provision against
alienation — preenpts Louisiana comunity property law to the
extent that such | aw woul d recogni ze and enforce a probate interest
of the heirs or | egatees of a predeceased nonpartici pant spouse in

an ERI SA-qualified pension plan. To hold otherwi se would seemto

2 La. Civ. Code Ann. art. 1505.

? See La. Const. art. XlI, 8 5 (amended 1995) ("[n]o |aw
shal | abolish forced heirship."); Succession of lLauga, 624 So.2d
1156 (La. 1993) (declaring | egislative revanpi ng of forced heirship
| aw unconstitutional). But see La. Const. art. XII 8 5 (effective
Novenber 23, 1995) (renoving constitutional protection for forced
hei rship except for children under 23 years of age or disabled).

4 Nei ther can | ignore the purely suppletive, non-nmandatory
nature of Louisiana's community property reginme. Both before and
during the marriage, a couple is entitled to select the nmarita
property regine of their choice, including not only the comunity
reginme but also, inter alia, a regine of separate property that is
essentially identical to the common | aw system See La. Cv. Code
Ann. art. 2336. | question just how sacrosanct a purely optional
property system can be.
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frustrate ERI SA' s ul ti mat e purposes of providing nationally uniform
governance of enployee benefit |aw and ensuring receipt of
retirenent benefits by participating enployees and their
dependent s.

6. No "End Runs" to Defeat the Effects of Preenption

The Sons sought —and have now obtained —a result that is
the equivalent of a decree of ownership of retirenent benefits
under an ERI SA pl an. In a thinly veiled effort to get around
ERI SA's anti-alienation bar, the Sons argue that an accounting,
wth recovery in the form of a noney judgnent, does not violate
anti-alienation because the judgnent woul d be payable from funds
t hat have been distributed and comm ngled with other assets, and
therefore no longer protected by the spendthrift provision's
shi el d.

| have already denonstrated why such a result cannot be

achieved by direct neans: ERI SA's anti-alienation provisions

render nugatory the First Spouse's purported transfer of "her
comunity interest inthe Bell Plan benefits. Anti-alienation thus
interdicts any efforts by the Sons to conpel a plan adm nistrator
toturn over to the Sons directly a portion of the benefits, sinply
by virtue of their status as heirs of a nonparticipant spouse.’™
And, | have al so denonstrated that ERISA's preenption will enforce
anti-alienation over the laws of the state that are here at work.

| amsatisfied that permtting the Sons to achieve the results they

desire by indirect neans is |ikew se proscri bed.

> Ablamis v. Roper, 937 F.2d 1450 (9th G r. 1991).
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I n ot her federal preenption contexts, the courts have stricken
efforts to enploy indirect neans to circunvent or underm ne federal
law. ® In the context of United States bonds, the Suprene Court
stated that "[i]f the State can frustrate the parties' attenpt to
use the bonds' survivorship provision through the sinple expedi ent
of requiring the survivor to reinburse the estate of the deceased
co-owner as a matter of law, the State has interfered directly with
a legitimate exercise of the power of the Federal Governnent to
borrow noney."’” Relying on that reasoni ng by anal ogy, at | east one
district court has recognized that what ERI SA prohibits directly
cannot be acconplished indirectly.’ The extraordinary protections
and policies enbodied in ERI SA coul d be emascul ated to t he poi nt of
i npot ence were they so easily circunvented by enforcing indirectly
ot herwi se preenpted clains or prohibited alienations under the
guise of an accounting action or claim of inheritance rights

agai nst the plan beneficiary, or eventually the plan’s fiduciary.

C
CONCLUSI ON

® See Free v. Bland, 369 U S. 663 (1962) (holding that
federal law creating a right of survivorship in United States
Savings Bonds registered in co-ownership form preenpted Texas
community property | aw).

7 1d. at 669.

s Meeks v. Tullis, 791 F.Supp. 154, 157 (WD. La. 1992)
(holding that a claim by the heirs of a nonparticipant spouse
agai nst non-ERI SA assets for the value of the community property
interest is preenpted because to allow this claim would little
different than allowng a claimto the ERI SA assets, which is
prohi bited).
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Based on the foregoing reasons, | am firmy convinced that
ERI SA preenpts Loui siana conmunity property lawto the extent that
such | aw woul d purport to recogni ze and enforce an interest of the
heirs of a nonparticipant spouse in an ERISA-qualified pension
pl an. Whet her the en banc court would have reached this sane
concl usi on cannot be said. Wuat can be said, however, is that the
magni tude and i nportance of the issue presented by this case nade
it worthy of review by the entire court. | regret that a majority
of ny colleagues did not see it this way; that is why |
respectfully dissent from the decision not to rehear this nopst

i nportant case en banc.
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