UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30126

IN RE:  TAXABLE MUNI Cl PAL BOND SECURI TI ES LI TI GATI ON.
LARRY ANDERSON,
Pl ai ntiff-Appellant,

VERSUS

KUTAK, ROCK AND CAMPBELL, ET AL.,
Def endant s,
KUTAK, ROCK AND CAMPBELL, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(April 21, 1995)

Before POLI TZ, Chief Judge, GARWOOD and BENAVIDES, Circuit
Judges.

BENAVI DES, Circuit Judge:
Plaintiff-Appellant Larry Anderson ("Anderson") appeals the
dism ssal of his class action suit based on alleged violations of

Racket eer |Influenced and Corrupt Organizations Act ("R CO"),



Title I X of the Organized Crine Control Act of 1970, Pub.L. No.
91-452, 84 Stat. 922 (codified at 18 U S.C. § 1961 et seq.).
Fi ndi ng that Anderson has no standing to bring the RICO cl ai ns,

we affirmthe dism ssal of Anderson's suit.

FACTS AND PROCEDURAL HI STORY

MDL 863 (The Suit by Bondhol ders)

Thi s appeal requires an understandi ng of the pertinent facts
and procedural history of a previously filed class action multi-
district litigation ("MDL") suit before the District Court for the
Eastern District of Louisiana. Accordingly, before we chronicle
the history of appellant Anderson's RICOclaim we reviewthe facts
and procedural history of the previous claimin MDL 863.

In 1983, the Nebraska state |legislature created the Nebraska
I nvest nent Authority ("N FA") to encourage agricultural and other
econom ¢ devel opnent . Neb. Rev. Stat. 88§ 58-202, 58-207. On
Cctober 27, 1986, N FA enacted a resolution authorizing the
i ssuance of two series of taxable nunicipal bonds collectively
wort h $200, 000, 000 ("N FA Bonds"). On Novenber 13, 1986, N FA
i ssued the NI FA Bonds. According to the offering materials, the
bond proceeds woul d be used to establish a fund for the purchase of
agricultural |oans from banks in Nebraska.

Drexel Burnham Lanbert & Co. ("Drexel™) led an underwriting
syndi cate that underwote and initially sold the NI FA Bonds to the

public. After the wunderwiters' purchase of the bonds, the



i ndenture trustee, defendant Norwest Bank, M nneapolis, N A
("Norwest"), used the proceeds to purchase CGuaranteed | nvestnent
Contracts ("G Cs") fromExecutive Life I nsurance Conpany ("ELIC").
ELIC in turn invested the proceeds fromthe sale of the G Cs in
junk bonds, even though the bond offering materials did not
di scl ose such an investnent. At the time the N FA Bonds were
i ssued, Standard & Poor's assessed ELIC a clains paying rate of
AAA.  After the collapse of the junk bond market in early 1989,
Standard & Poor's downgraded ELIC s rating, and the value of the
bonds decli ned. In April 1991, the California |nsurance
Comm ssi oner placed ELICinto conservatorshi p and stopped i nterest
paynments under the G Cs. The N FA Bonds subsequently defaulted.

The NI FA Bond issue was simlar in structure to seven other
t axabl e muni ci pal bond i ssues that cane on the market between July
and Novenber 1986 for purposes of establishing funds for the
purchase of housing or agricultural |oans. The proceeds fromeach
of these bond issues were placed in ELIC dGCs. Drexel led the
underwiting syndicates in six of these bond issues. The First
Boston Corporation led the underwiting syndicate in the seventh
bond i ssue. O herw se, the issuers, indenture trustees and
underwiting groups for each of the bond i ssues varied. Together,
the total anobunt raised by these eight bond offerings was
$1, 850, 000, 000.

As the bonds from these eight issuances declined in value,
litigation ensued. As early as April 1990, before the

conservatorship of ELIC, holders of the N FA Bonds and the seven



other municipal bonds filed class action l|awsuits alleging
securities fraud and RICO violations. On Novenber 29, 1990, the
Judicial Panel on Multi-district Litigation ("JPVMDL"), pursuant to
28 U.S.C 8§ 1407, transferred twelve putative class action
bondhol der suits pending in seven federal districts to the Eastern
District of Louisiana for consolidated pretrial proceedi ngs under

the caption | n Re Taxabl e Muni ci pal Bond Securities Litigation, NMOL

863 ("MDL 863").

Pursuant to the district court's pretrial orders, the
plaintiff bondholders in MDL 863 filed a separate class action
conpl aint asserting the RICO clains prem sed on an all eged schene
to trick investors into thinking they were buying safe, |lowrisk
muni ci pal bonds when they were actually buying junk bonds. The
plaintiff bondholders in MDL 863 alleged that Drexel, ELIC and
def endant Kut ak, Rock & Canpbell ("Kutak"), N FA's counsel, devised
a plan to use the i ssuance of nunici pal bonds as a schene to create
capital for ELIC According to this theory, the defendants
portrayed the G Cs as a credit enhancenent, but in reality, the
G Cs were a neans of funneling the proceeds of the bond offerings
into ELIC for the life of the bonds. |In order to ensure that the
bond proceeds renmained under ELICs control, the defendants
all egedly sought to make it virtually inpossible to borrowfromthe
| oan fund established by the bond proceeds, thereby preventing any
significant call on the funds invested wth ELIC

To further this goal, the plaintiffs nmaintained, the

defendants found friendly entities to act as adm nistrators of the



| oan prograns. For the N FA offering, Norwest, the indenture
trustee, allegedly agreed to act as adm nistrator of the NI FA | oan
programw t h know edge that there would |ikely be no | oans. Drexel
recruited nunicipalities and agencies with the legal authority to
fl oat bond offerings. After recruiting a nunicipal agency, the
group would enlist other players such as the nenbers of the
underwiting syndicate and a friendly trustee (Norwest for the N FA
Bonds) .

Based on these facts alleged by the MDL 863 plaintiffs, the
RICO conplaint alleged that the defendants participated in the
affairs of a RICO enterprise in violation of 18 U S.C. § 1962(c)
and a conspiracy under 18 U S.C. 8§ 1962(d) to violate § 1962(c).
The WMDL 863 plaintiffs asserted alternative RICO enterprise
t heori es. The conplaint first alleged that the RICO defendants
formed an association-in-fact to i ssue taxabl e nunicipal bonds for
the fraudul ent purpose of investing the proceeds in the junk bond
market. Alternatively, the MDL 863 plaintiffs alleged that each of
the munici pal issuers constituted a separate RICO enterprise. The
defendants in MDL 863 noved to dismss the plaintiff bondhol ders
RI CO cl ass action conplaint. In a May 18, 1992 order, the district
court rejected the plaintiffs' association-in-fact theory under §
1962(c). The district court, however, permtted the bondhol der
plaintiffs to proceed with discovery on their alternative theory
t hat each nunicipal issuer constituted a separate RI CO enterprise
and on their RICO conspiracy theory.

On August 27, 1993, the plaintiff bondhol ders, including the



purchasers of N FA Bonds except for WAshi ngton National |nsurance
Conmpany and Washington National |Insurance Conpany of New York
(collectively "WNIC"), agreed to voluntarily dism ss the RI COcl ass
action conplaint in light of the Suprene Court's decision in Reves

v. Ernst & Young, 113 S. C. 1163 (1993). WNIC, however, refused

to dismiss its RICO clains based on its purchase of N FA Bonds.
The defendants noved for summary judgnent on WNIC s RI CO cl ai ns.
WNI C opposed the defendants' notion and also sought to file an
anended RI CO conplaint. |In a Decenber 13, 1993 order, the district
court granted defendants' notion for sunmary judgnent, dism ssed
WNICs RRICOclains and refused to permt WNICto file its proposed

anended conpl ai nt.

Anderson's RICO Suit (The Farners' and Ranchers' daim

On July 6, 1993, in the mdst of the MDL 863 litigation and
after the district court rejected the bondhol ders' associ ati on-in-
fact enterprise theory, Anderson, the plaintiff in the instant
case, filed a three-count RICO conplaint in federal district court
i n Nebraska, asserting that the N FA Bonds were issued in 1986 as
part of a fraudulent schene in violation of federal |law. Anderson
is a Nebraska farnmer who never purchased or owned N FA Bonds. He
filed this action individually and on behalf of other snall
Nebraska farnmers and ranchers alleged to be unable to obtain
agricultural | oans because of the defendants' actions. On Novenber
17, 1993, Anderson anended his conplaint as of right. On Decenber
2, 1993, the JPMDL transferred Anderson's RI CO clains against the



defendants to the Eastern District of Louisiana as a tag-al ong
action because the clains involved combn questions of fact with
the actions in MDL 863.

The district court concluded that Anderson's conpl aint and t he
MDL 863 RICO conplaint were identical in all relevant respects.
The only distinction found by the district court was in the class
of plaintiffs purportedly represented: the MDL 863 plaintiffs were
t he bond purchasers, whereas the Anderson plaintiffs were Nebraska
farmers allegedly unable to obtain | oans. The first two counts of
Anderson's anended conplaint allege violations of 18 U S C 8§
1962(c) based on alternative allegations of a RICOenterprise. The
first count asserts an association-in-fact enterprise theory, and
the second count alleges that NFA itself constitutes a RICO
enterprise. The third count alleges that, under either RICO
enterprise theory, the defendants conspired in violation of 8§
1962(d).

In a February 2, 1994 order in connection with its di sm ssal
of the WNIC action, the district court considered the fate of the
Anderson tag-along action, even though the defendants had not
answered or noved to dism ss the Anderson conplaint. The district
court recited the Pretrial Oder governing tag-along actions
consolidated with MDL 863:

I n each pending case and in the subsequently filed, renoved,

or transferred cases, the notions which the court has al ready

considered in one or nore of the pendi ng cases shall be deened
filed on behalf of each party with interests simlar to the
nmovant . This provision does not preclude a renewal or re-

argunent of such notions based on particul ar circunstances of
an individual case.



The district court found that no special circunstances warranted
reargunment and reiterated its finding that the Anderson al |l egati ons
were identical to the allegations in the MDL 863 RI CO conpl ai nt,
whi ch was di sm ssed on sunmary judgnent. Therefore, in accordance
with the Pretrial Oder, the district court concluded that the
"dism ssal of the Anderson action is proper for the sane reasons
dismssal of the RICOclains in MDL 863 was proper."”

Ander son appeals the district court's ruling.

STANDI NG TO PRESENT A RICO CLAI M

Al t hough the district court did not address the standing i ssue
rai sed by appellees, we may determne this appeal on this issue
because "[s]tanding represents a jurisdictional requirenment which
remai ns open to review at all stages of the litigation." National

Oqg. for Winen, Inc. v. Scheidler, 114 S. . 798, 802 (1994).

The standing provision of civil R CO provides that "[a]ny
person injured in his business or property by reason of a violation
of section 1962 of this chapter may sue therefor . . . and shal
recover threefold the damages he sustains.” 18 U S.C. § 1964(c).
Anderson clainms that his injury is the | ost opportunity to obtain
an agricultural loan fromthe proceeds of the N FA Bonds. Anderson
contends that the farnmers and ranchers had a |l egal entitlenent to
participate in a nonfraudulent |oan program as the Nebraska
| egislature created and authorized NIFA to aneliorate the farners'

economc difficulties. W disagree and find that Anderson has not



fulfilled the standing requirenents at two separate |evels.

l.
ELIG BILITY FOR THE NI FA LOANS

Anderson is not representative of the class. Because he has
not shown how he could qualify under any N FA |oan program
Ander son cannot show how he has becone entitled to its benefits.
Ander son thereby does not share the sane interests and has not
suffered the sanme harns as the class nenbers he contends were
injured by the schene.

Al t hough Anderson clains that the restrictions i nposed by the
eligibility requirenents were part of the fraudulent schene,
Anderson has not shown how he qualifies under the requirenents
i nposed by the Nebraska | egislature. In other words, even if there
had been no fraud and the NI FA Bond proceeds were used properly to
fund | oans, Anderson has not shown his eligibility to receive the
| oans. Under the Nebraska statute governing the N FA Bond | oan
program "only those borrowers who are unable to obtain credit from
t he conventional farmcredit nmarkets or other sources will receive
| oans.” Neb. Rev. Stat. § 58-244(10). Nowhere is it alleged that
Ander son was unable to obtain credit fromother sources. |In fact,
at the tinme of suit, Anderson had already obtained credit from
ot her sources, thereby nmaking him ineligible for the |oans.
Further, paragraphs 111 and 115 of Anderson's anended conpl ai nt

suggest that several putative class nenbers have obtained credit



from other agricultural |enders. Thus, they are ineligible to
participate in the NI FA Bond | oan programand cannot claiminjuries
stemm ng fromnot being able to obtain | oans fromthe proceeds of
t he NI FA Bonds.

Ander son responds by arguing that, although sone of the class
menbers are not eligible for the |loans, the class as a whole is
entitled to the | oans. Anderson, however, has not presented any
case | aw supporting his argunent. Further, it is well-established
t hat

[t]o have standing to sue as a cl ass representative it is
essential that a plaintiff nust be a part of that class, that
is, he nust possess the sane interest and suffer the sane

injury shared by all nenbers of the class he represents.

Schl esi nger v. Reservists Comm to Stop the War, 94 S. Ct. 2925,

2930 (1974). Because Anderson has not denonstrated how he cannot
obtain credit from other agricultural |enders, Anderson cannot
prove his eligibility for the NIl FA Bonds and does not have standi ng

to bring suit in this action.

1.
NO DAMAGES - NO | NJURY

In the alternative, even if Anderson has properly alleged his
eligibility for the NIl FA Bonds and is the proper representative of
t he class, Anderson and the entire class of farnmers and ranchers
have not suffered any damages. They have not been "injured" as a
result of the RICO violation, a necessity for standi ng under RI CO.

Ander son has not shown howthe RI CO schene has injured farners

10



and ranchers. He has not shown that the farmers and ranchers
applied for the NIFA Bond |oans and were refused. Nonet hel ess,
Anderson argues that the plaintiffs have suffered damages in the
anmount of the difference between the lowinterest rate of the N FA
bond | oans and the higher interest rates now being paid by the
farmers and ranchers on other credit. However, the very fact that
such farnmers and ranchers are payi ng hi gher interest rates on other
| oans makes them ineligible for the NIFA Bond |oans, as such
farmers and ranchers have necessarily been able to obtain other
credit and are ineligible for the NIFA |l oans. They have suffered
no injury fromnot receiving what they were ineligible to receive.

Anderson's contention that he has sustained a | ost
"opportunity” to obtain a NNFAloan by itself is too speculativeto
constitute an injury. W are not persuaded by Anderson's argunent

of a RIRCOinjury based on his reliance on Standardbred Owmers Ass'n

V. Roosevelt Raceway Assocs., L.P., 985 F.2d 102 (2d Cr. 1993).

I n Standardbred, the defendant purchased a horse racing facility

with financing frombonds i ssued by a nunicipality, id. at 103. In
its application for financing, the defendant stated that it
intended to continue racing operations at the facility. 1d. The
def endant al so gave assurances to the plaintiffs that racing would
conti nue. Id. at 103-04. The defendant, however, discontinued
racing on the property. Id. at 104. The court held that the
plaintiffs had standing to bring a RICO action, as "in the
fraudul ently i nduced belief that racing would continue, plaintiffs

purchased, rel ocated and reconstructed capital equi pnent for use at

11



the track, and designed their purchases and training of horses with
the intent to race them at the track." Id. at 104-05. I n
contrast, there is no allegation in the instant case that the
farmers and ranchers acted in any way in reliance upon a
representation by the defendants that the bond proceeds woul d be
used to finance low interest agricultural | oans.

Anderson also contends that the plaintiffs have a |egal
entitlenent to the benefits of the N FA Bond proceeds because the
Nebr aska | egi sl ature authorized the creation of NIFAto benefit the
plaintiffs. |In support of his proposition, Anderson cites Jackson

Dist. Library v. Jackson County #1, 380 NNW2d 112 (Mch. C. App.

1985), in which a library was allowed to sue for tax revenues that
voters had specifically approved for the library, id. at 113-14.
Jackson did not concern a RICO action or danmages under RICO but
the question of whether the library was an "eligible authority"”
under M chigan | aw and thus entitled by state statute to a share of
the tax revenues. The case is clearly not on point. Anderson also

cites AAMCO Transnmissions, Inc. v. Marino, Nos. 88-5522, 88-6197

1992 W 38120 (E.D. Pa. Feb. 20, 1992), which held that | ost
profits were recoverable under RICO id. at *5-*6. Here, however,
Anderson has not alleged lost profits. Rather, he only alleges a
| ost opportunity to borrow at a low interest rate.

Even if Anderson was eligible and had shown how the
opportunity to borrow at a low interest rate woul d have benefited
him Anderson's clainmed danages would have required extensive

specul ation and would not sinply entail a calcul ation of present,

12



actual damages. Such specul ative danages are not conpensabl e under

RICO Hecht v. Commerce Cearing House, Inc., 897 F.2d 21, 24 (2d

Cr. 1990) (holding that "injury in the form of [|ost business
commssions . . . is too speculative to confer standing, because
Hecht only alleges that he would have |ost comm ssions in the
future, and not that he has lost any vyet"), and the | egal
entitlenent claim that Anderson brings is precisely the type of

"intangi ble property interest" that R CO does not protect, Steele

V. Hospital Corp. of Am, 36 F.3d 69, 70 (9th Cr. 1994) (holding

that, for RICO standing, the plaintiffs nust prove a "concrete

financial |oss,"” an actual | oss "of their own noney," and "not nere
“injury to a valuable intangible property interest'"). Anderson
has not alleged that the plaintiffs have ever |ost any noney as a

result of the RI CO schene. Oscar V. University Students Co-op.

Ass'n, 965 F.2d 783, 786 (9th Cr.), cert. denied, 113 S.Ct. 655
(1992) and 113 S. . 656 (1992), (holding that the plaintiff had
not alleged any financial | oss necessary for RICO standi ng because
“"[t]he only injury she has alleged is a decrease in the val ue of
her property,'" and not "any out-of - pocket expenditures as a direct
or indirect result of the" RI CO schene).

At best, Anderson's suit shows only a |lost opportunity to
obtain a N FA |oan. Such lost opportunity by itself does not
constitute an injury that confers standing to bring a Rl CO cause of
action. Likew se, because the alleged injury is speculative and
does not show a conclusive financial |oss, we hold that Anderson's

RICO suit fails for lack of standing.

13



CONCLUSI ON

Because Anderson and the Nebraska farners and ranchers
descri bed in Anderson's class action suit have no standing to bring
the instant RICO action, we AFFIRM the district court's action in

di sm ssi ng Anderson's cl ai ns.
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