UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30083

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

THOVAS S. WALDRON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

Jul'y 21, 1997
ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
Bef ore REAVLEY, DUHE, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge.

PROCEDURAL HI STORY
Two years ago, this court affirmed Waldron’s convictions on
six counts of making false statenents to a federally insured bank
in violation of 18 U S.C § 1014. United States v. Waldron, 53
F.3d 60 (5th GCr. 1995)1 The Suprene Court granted Waldron’'s

Wé do not withdraw the original opinion rendered in this
case. That opinion, after discussing issues not before the court
on remand, found sinply that “Waldron’s remaining clainms have no
merit.” Waldron, 53 F.3d at 684. Because we concl ude on renmand
that Waldron’s Gaudin claimhas no nerit, we will not disturb the
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Petition for Wit of Certiorari, vacated the judgnent, and renmanded
for reconsiderationinlight of United States v. Gaudin, 115 S. C.
2310 (1995). Waldron v. United States, 116 S. Ct. 333 (1995).
Gaudi n held that, because materiality of a false statenent alleged
in a 18 U S C § 1001 prosecution (making false statenents in a
matter within the jurisdiction of a federal agency) is an el enent
of the crinme, it nust be submtted to the jury, rather than decided
by the court.

This court then granted a notion to hold Wal dron i n abeyance
after the Suprenme Court granted certiorari in United States v.
Wlls, 117 S. . 921 (1997). On February 26, 1997, the Suprene
Court decided Wells, holding that materiality is not an el enent of
8§ 1014. The parties then rebriefed the Gaudin and Wells issues.
We now affirm Wal dron’s convi cti ons.

JURY | NSTRUCTI ON ON MATERI ALI TY

Wal dron contends that he is entitled to a new trial because
the district court’s materiality instruction <created an
irrebuttabl e presunption regardi ng proof of the nental el enent of
the crimes for which he was being tried.

The District Court instructed the jury:

As to the fourth el enent that nust be proved beyond

a reasonabl e doubt in this case. As to these courts |

shoul d say counts 3 through 9 [sic], you are instructed

that a material statenment is one that is capable of

influencing a financial institution in determning

whet her or not to nake a certain |oan.

Now, this question of material statenment is not a

question for you to decide. | have decided that question
and you are hereby instructed that the statenents all eged

ori gi nal opinion.



to be false contained in counts 3 through 10 are al
mat eri al statenents.

Now, while | have found, under the | aw, that each of
the statenments was nmaterial, that 1is capable of
i nfluencing Sun Belt in acting on the | oan applications,
you nust deci de whether the defendant know ngly caused
false statenents to be made for the purpose of
i nfl uenci ng the bank on an application for a | oan.

This statute, the fal se statenent statute, prohibits
t he maki ng of fal se statenents to federally i nsured banks
for the purpose of influencing the actions of the bank.
Fal se statenents given to insured banks have the
potential to mslead auditors of the bank and exam ners
of the Hone Loan Bank Board. Consequently the Gover nnent
need not show that officials of the bank actually relied
upon any false statenent or that officials of the Bank
were actually influenced by fal se statenents.

The essence of the offense charged in counts 3
through 10 is the nmaking of a statenment with intent to
i nfluence the lending institution.

Wal dron’ s counsel objected to the materiality instruction:

| think | was talking about the materiality
instruction. | object to your honor instructing the jury

that the statenents are material. It is sinply not a

matter for themto consider and | don’t think this should

have been instructed at all. | do feel that an

instruction like that is prejudicial to the defense and

I S unnecessary.

The Suprene Court has held that the Due Process d ause
protects an accused agai nst conviction except upon proof beyond a
reasonabl e doubt of every fact necessary to constitute the crine
with which he is charged. Sandstromv. Mntana, 422 U.S. 510, 520,
99 S. . 2450, 61 L. Ed. 2d 39 (1979). That case differentiated
bet ween perm ssive inferences, which do not violate a defendant’s
due process rights, and concl usive presunptions or burden shifting
presunptions, which do. Wl dron contends that the district court’s
instruction established as a matter of law a fact which was
essential toand intertwined with the intent el enent of the charged

of fense, thus creating an irrebuttabl e conclusion regarding a fact
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whi ch proved the “purpose of influencing” state of mnd required
for conviction. Wal dron argues, in the alternative, that the
instruction shifted the burden of persuasion to himon the el enent
of intent.

The governnent contends that the instruction, viewed as a
whol e, sinply defined a material statenent as one capable of
influencing a financial institution. The jury was not told that it
had to find intent, but was allowed to infer intent from the
exi stence of materiality. The jury was explicitly told it had to
i ndependent |y deci de whet her WAl dron nade the statenents “for the
pur pose of influencing the bank.”

Because Wal dron did not posit a due process objection to the
district court’s instruction, which instruction was an accurate
articulation of the controlling Fifth Crcuit law at the tine it
was given, we enploy the plain error standard of review. United
States v. Blocker, 104 F.3d 720, 735 (5th Gr. 1997). Under Fed.
R Cim P. 52(b), this court may correct forfeited errors only
when the appellant shows (1) there is an error, (2) that is clear
or obvious, and (3) that affects his substantial rights. Id. |If
these factors are established, the decision to correct the
forfeited error is within the sound discretion of the court, and
the court wll not exercise that discretion unless the error
seriously affects the fairness, integrity, or public reputation of
judicial proceedings. Id. Assum ng that the first three factors
are met in this case, we decline to exercise our discretion to

correct the error, because we do not find that the fairness,



integrity or public reputation of the judicial proceedings were
conprom sed by the jury instruction given. See United States v.
Nash, 1997 W. 345977, F. 3d (9th Cir. 1997)(holding that the
district court’s instruction that the statenents all egedly nmade in
violation of 8§ 1014 were material as a matter of |aw did not take
an elenment away fromthe jury and was therefore harm ess). The
instructions given in this case were clear concerning the
presunption of Waldron’s i nnocence and the jury’s duty to determ ne
nmens rea. Qur decision is further buttressed by the jury’s
decision to acquit Waldron on two 8 1014 counts. We cannot
concl ude, based on the record in this case, that Waldron' s due
process rights were viol ated because the jury instructions did not
create a concl usive presunption or shift the governnent’s burden of
proof on the elenent of intent to the defendant.

We therefore affirm Wl dron’s convictions.
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