United States Court of Appeals,
Fifth Grcuit.
No. 94-30068
Summary Cal endar.
In the Matter of Laurie Maria BROCATO Debtor,
Laurie Maria BROCATO, Appell ant,
V.
Cynthia Lee TRAI NA Appell ee.
Sept. 6, 1994.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore GARWOOD, DAVI S and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Does Loui siana | aw exenpt from sei zure a bankruptcy debtor's
real property occupied by the debtor as her hone and owned by her
in indivision with another who is not the debtor's spouse? The
bankruptcy court and district court said no. Follow ng our de novo
review, we agree and affirm

FACTS

Debt or, Marie Louise Brocato, sought relief under Chapter 7 of
t he Bankruptcy Code. She clainmed a honestead exenption for her
residence in New Ol eans which she owns in indivision with Mary
Loui se Singl eton. The trustee objected contending that the
honmest ead exenption provided by Article 12 8 9 of the Louisiana
Constitution of 1974, and Title 20 Section 1 of the Louisiana
Revi sed Statutes is not avail able for property owned in indivision
with another not the debtor's spouse. The bankruptcy court and
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district court agreed.
DI SCUSSI ON
Article 12 Section 9 of the Louisiana Constitution of 1974
provi des:

"The Legislature shall provide by law for exenptions from
sei zure and sale, as well as waivers of and exclusions from

such exenptions. The exenption shall extend to at |east
fifteen thousand dollars in value of a honestead, as provi ded
by I aw. "

Title 20 Section 1 of the Louisiana Revised Statutes provides
in pertinent part:

A. The Bona fi de honestead, consisting of atract of |and
or two or nore tracts of land with a residence on the one
tract or a field, pasture, or garden on the other tract or
tracts, not exceeding one hundred sixty acres, buildings and
appurtenances, whether rural or urban, owned, and occupi ed by
any person, is exenpt fromany seizure and al e under any wit,
mandate or process whatsoever, except as provided by
Subsections C and D of this Section. This exenption extends
to fifteen thousand dollars in value of a honestead. 1t shal
extend to the surviving spouse or m nor children of a deceased
owner and shall apply when the honestead is occupied as such
and title to it is in either the husband or wife but not to
nor e t han one honest ead owned by the husband or the wife. The
exenption shall continue to apply to a honestead otherw se
eligible while owned in indivision by the spouses, and
occupi ed by either of them when the community property regine
of which the honestead is a part is dissolved by judgnent
whi ch so provides, pursuant to Articles 155, 159, or 2375 of
the Louisiana Civil Code. |f either spouse becones the sole
owner and continues to occupy the honestead as such, the
exenption as to that spouse shall be deened to have conti nued
uni nt err upt ed.

The Loui siana Suprenme Court has not addressed the question
since adoption of the 1974 Constitution. W exam ne and give
"proper regard" to the decisions of other Louisiana courts which
have. Conm ssioner v. Estate of Bosch, 387 U S. 456, 465, 87 S.C
1776, 1783, 18 L. Ed.2d 886 (1967). The Suprene Court has addressed
t he i ssue under earlier Constitution. W find an unbroken |ine of
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Loui si ana appellate court decisions beginning wth Henderson v.
Hoy, 26 La. Ann. 156 (1874), and ending with Gul fco Finance Co. V.
Browder, 482 So.2d 1019 (La.App. 3rd Cr.1986), squarely hol ding
that property owned in indivision with others than a spouse and
children of that spouse in a community regi ne, cannot qualify for
t he honest ead exenption.?

Appel | ant argues that Qulfco is wongly deci ded because the
| aw changed with the 1974 Constitution. It has, but not in this
regard. We agree with the Louisiana Third Circuit Court of Appeal
t hat :

"... the change in the lawrelates to the old requirenent that
a party had to be the head of a household or have persons

dependent on him for support. This is no longer a
requi renment. Now, "any person' may claimthe exenption if he
owns and occupies the property. In addition, the exenpted

val ue has changed." Gulfco, 482 So.2d at 1021.

As Appel | ee points out, to read the phrase "any person” in the
statute as broadly as Appellant does renders nuch of the statute
surpl usage. Appellant argues that the words "any person" indicate
t hat anyone with a degree of ownershi p who occupi es the property as
their honme may claimthe exenption. But that ignores the further
| anguage in the statute which extends the exenption to "a honest ead
otherwi se eligible while owned in indivision by the spouses, and

occupi ed by either of them... | f the phrase "owned ... by any

person included an owner in indivision, then the specific
extension to spouses and children in a conmunity property reginme

woul d be unnecessary. Additionally, to accept Appellant's reading

!Addi ti onal cases fromboth the Supreme and appellate courts
are found collected in Gulfco, 482 So.2d at 1020.
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of "any person” would necessarily include juridical persons and
even Appel |l ant does not contend for that position.
The judgnent of the district court is

AFF| RMED.



