UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30035

CHEVRON CHEM CAL COVPANY, ET AL.,
Def endant s- Appel | ant s,
VERSUS
AL, CHEM CAL and ATOM C WORKERS LOCAL UNI ON 4-447, ET AL.,
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(February 23, 1995)
Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

The central issue at hand is whether the district court should
have applied the abuse of discretion standard of review to the
interpretation given an ERISA plan by its adm nistrator. Menbers
of a local union challenged the decision by a review panel of
Chevron Chem cal Conpany's Mental Health/ Substance Abuse Plan
(MH SA Plan) that the nenbers' coverage in the plan had not
term nat ed because they continued to participate i n anot her nedi cal
pl an "sponsored by or offered through" Chevron; but, in a de novo
review of that decision, the district court held otherw se. W
concl ude that the court shoul d have applied the abuse of discretion
standard; and, applying it to the admnistrator's decision, we

REVERSE and RENDER.



| .

In January 1989, as part of furnishing health care benefits,
Chevron began covering its enployees in the M4/ SA Plan, and
designated that plan as the primary reci pient of the overall health
care dollars it would contribute on behalf of its enployees. In
other words, for all of its enployees' health care coverage, it
agreed to contribute a sum certain, but with the first dollars
ear marked for the M4/ SA Pl an.

These contri butions, however, were not available imediately
to all enployees; contributions on behalf of union represented
enpl oyees were conditioned on acceptance of the M/ SA Pl an by their
col l ective bargai ning agent. In April 1990, Chevron and G|,
Chem cal and Atom c Wrkers Local Union 4-447 (OCAW executed a
collective bargaining agreenent for represented enployees at
Chevron's QGak Point facility in Belle Chasse, Louisiana, as a
result, the OCAWnenbers commenced bei ng covered by the MH SA Pl an.

But shortly thereafter (June 1, 1990), sone OCAW nenbers
termnated their participation in the general nedical plan
sponsored by Chevron, electing instead to participate in a newy
negoti at ed, uni on-sponsored pl an (OCAWPI an). Accordi ngly, Chevron
comenced diverting a portion of its contributions for those
enpl oyees' health care to the OCAW Pl an, but continued to direct
the first dollars of its contributions for themto the M{/ SA Pl an.

Because t he OCAWPI an was sponsored by the uni on and provi ded,

inter alia, a nental health/substance abuse rider, certain OCAW



Plan participants believed that their participation in the MH SA
Plan had term nated, and so notified Chevron. |t disagreed.

In Novenber 1990, OCAW filed a claimwith the M4 SA Pl an,
contendi ng that naned OCAW nenbers were entitled to the "first
dol lars" that Chevron had earmarked for the M{/ SA Pl an. Thi s
position was based on MHA/SA Plan 8 3(a)(i): "[i]f [a] Menber
participates in a health care plan sponsored by or offered through
[ Chevron]", his coverage under the MH SA Pl an does not term nate
until the date that his coverage under the other plan also
t er m nat es.

Thus, the issue becane whet her the OCAW Pl an was "sponsored
by or offered through" Chevron. |If it was, Chevron could continue
to direct the "first dollars" to the M/ SA Plan; if not, the OCAW
menbers would be entitled to those "first dollars". Chevron's
assi stant manager, welfare plans (Adm nistrator), denied OCAWSs
claim on the basis that under the coll ective bargai ni ng agreenent,
OCAW had agreed to participate in the MH SA Pl an.

As a result, and maintaining that the OCAW Plan "is not a
Chevron sponsored or offered plan", OCAW appealed to the review
panel (Review Authority). In April 1991, the Review Authority
rej ected OCAW s contention, and upheld the Adm nistrator's deni al,
stating in part that the OCAW Plan "is a plan sponsored by or
of fered t hrough [ Chevron], as evi denced by conpany contri butions to
[the OCAWPI an] on behal f of these enpl oyees. Therefore, there has

been no term nation of coverage under the MY/ SA Pl an."



Pursuant to 8§ 502(a)(1)(B) of the Enployee Retirenent |ncone
Security Act of 1974 (ERISA), 29 U.S.C. 8§ 1132(a)(1)(B), OCAW and
70 of its nenbers commenced this action, seeking, inter alia, to
recover benefits allegedly due them and to clarify their rights to
current and future benefits under the NMH SA Plan. The parties
consented to trial before a magi strate judge, who applied a de novo
reviewto the Review Authority's decision.! Holding that, pursuant
to 8 3(a)(i) of the MH/ SA Plan, the OCAW nenbers' coverage had
term nated because the OCAW Plan is not "sponsored by or offered
t hr ough” Chevron, the court ordered retrospectively the term nation
of coverage and restitution of contributions that Chevron had
directed to the M4/ SA Pl an.

1.

Critical to this appeal is the standard of review that the
district court should have applied to the planinterpretation -- de
novo or abuse of discretion. Cbviously, we nust address that issue
first, before turning to whether the OCAWPI an i s "sponsored by or
of fered through" Chevron.

A

"On appeal, our standard of review for district court
deci sions revi ewi ng pl an adm ni strators' eligibility determ nations
is guided by the principles that typically guide our standard of

review. Nanely, we review questions of |aw de novo and set aside

. The district court stated also that "even if [its] reviewwere
done under an abuse of discretion standard, the Court perceives a
conflict of interest herein which should result in favor of a
hei ght ened standard of review " See infra.
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factual determnations only if clearly erroneous.” Sweatman v.
Comrercial Union Ins. Co., 39 F.3d 594, 600 (5th Cr. 1994).
Whet her the district court enployed the correct standard of review
toanadmnistrator'seligibility determ nation/planinterpretation
is a question of law. Therefore, we review freely the district
court's decision to apply a de novo, rather than an abuse of
di scretion, review. As hereinafter discussed, we conclude that,
under the ternms of the MY/ SA Plan, the Admnistrator is given
discretion in determ ning OCAWs claim and that this discretionis
vested also in the Review Authority; accordingly, the district
court should have applied the abuse of discretion standard of
revi ew.
1
In Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101 (1989),

the Supreme Court held that

a denial of benefits chal | enged under 8

1132(a)(1)(B) is to be reviewed under a de novo

standard wunless the benefit plan gives the

adm nistrator or fiduciary discretionary authority

to determne eligibility for benefits or to

construe the terns of the plan.
|d. at 115. Qur court has recogni zed, however (as did the district
court), that the Suprene Court "surely did not suggest [in Bruch]
that “discretionary authority' hinges on incantation of the word
“discretion' or any other "magic word.' Rather, the Suprene Court
directed Ilower courts to focus on the Dbreadth of the
adm nistrators' power -- their “authority to deternmine eligibility
for benefits or to construe the terns of the plan' ...." W!Idbur

v. ARCO Chem Co., 974 F.2d 631, 637 (5th Gr.) (quoting Bl ock v.
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Pitney Bowes Inc., 952 F.2d 1450, 1453 (D.C. Gr. 1992)), nodified
on other grounds, 979 F.2d 1013 (5th Cr. 1992). On the other
hand, discretionary authority cannot be inplied, Cathey v. Dow
Chem Co. Medical Care Program 907 F.2d 554, 558-59 (5th Gr.
1990), cert. denied, 498 U. S. 1087 (1991); "an adm ni strator has no
discretion to determne eligibility or interpret the plan unless
the plan |anguage expressly confers such authority on the
admnistrator." WIdbur, 974 F.2d at 636.

When t he uni on nenbers began participating in the OCAWPl an in
June 1990, MY/ SA Plan §8 10 provided as follows:?

SECTI ON 10. ADM NI STRATI ON AND OPERATI ON OF THE PLAN

(b) Admnistrative Power and Responsibility.
The [Adm nistrator] is the named fiduciary that has

the authority to control and manage the
adm nistration and operation of the Plan. The
[ Adm ni strator] shall prescribe such fornms, make
such rules, regul ati ons, interpretations and

conputations and shall take such other action to
admnister the Plan as [he] may deem appropri ate.
In admnistering the Plan, the [Adm nistrator]
shall at all tines discharge [his] duties wth
respect to the Plan in accordance wth the
standards set forth in section 404(a)(1l) of ERI SA

As discussed, although the MH/ SA Plan does not state that the
Adm ni strator has "discretion" to make eligibility determ nations
or plan interpretations, this is not a sine qua non for an

adm nistrator to be vested with such discretion. In addition to

2 The language of the MYSA Plan denotes the plan's
admnistrator as the "Organization". Rat her than using the
| anguage of the MH/ SA Plan, we refer to the Organization as the
"Adm nistrator” in order to provide for a consistent use of the
|atter termas it is used in ERI SA and rel ated case | aw.
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having "the authority to control and manage the adm ni strati on and

operation of the Plan", the Admnistrator is enpowered to "nake

such rules, regulations, [and] interpretations ... and [to] take
such other action ... as [he] may deem appropriate.” (Enphasis
added.) Thus, based on the MY/ SA Plan's |anguage, the

Adm ni strator has discretionary authority to nake eligibility
determ nations and plan interpretations. See Salley v. E. I. DuPont
de Nenours & Co., 966 F.2d 1011, 1014 (5th Cr. 1992) (abuse of
di scretion standard applied to enployer's decision to term nate
ERI SA pl an benefits when plan gi ves enpl oyer resposibility for the
devel opnent of "procedures to inplenent the [plan], for
interpretation of [the ©plan], and for coordi nation  of
adm ni stration").?3

Because the district court reviewed the Review Authority's
deci sion, not the Adm nistrator's, OCAWcontends that we shoul d not

focus on the authority given the Adm nistrator, but, rather, on

3 Conpare also Hal pin v. WW G ainger, Inc., 962 F.2d 685, 688
(7th Gr. 1992) (discretionary review when the plan provides that
the adm nistrator "shall determne all questions arising in the
admnistration, interpretation and operation of the Plan"), and
Madden v. I TT Long TermDisability Plan for Sal ari ed Enpl oyees, 914
F.2d 1279, 1284 (9th Cr. 1990) (discretionary authority to
determne eligibility and to construe the terns of plan where
adm nistration conmttee had "the exclusive right ... to interpret
the Plan and to decide any and all matters arising hereunder"),
cert. denied, 498 U S. 1087 (1991), and de Nobel v. Vitro Corp.,
885 F.2d 1180, 1186 (4th Cr. 1989) (abuse of discretion standard
when adm nistrator has the power to "determne all benefits and
resol ve all questions pertaining to admnistration, interpretation
and application of Plan provisions, either by rules of genera
applicability or by particular decisions"), wth Mchael Reese
Hosp. & Medical Cr. v. Solo Cup Enpl oyee Health Benefit Plan, 899
F.2d 639, 641 (7th Gr. 1990) (de novo review appropriate when
admnistrator is granted only the "authority to control and manage
the operation and adm nistration of the Plan").
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that given to a distinct, separate entity -- the Review Authority.
MH SA Plan 8 13 provides for appointnent of the Review Authority:*
SECTION 13. REVI EW PROCEDURE

(a) Naned Fi duci ary. Upon receipt of a
request for review of a denied claim the
[ Adm ni strator] shall appoint a Review Authority.
The Review Authority shall be the named fiduciary
that has the authority to act with respect to any
appeal from a denial of benefits under the Pl an.

(e) Review Authority Rules and Procedures

The Revi ew Authority shall establish such rules and
procedures, consistent with the Plan and wth
ERI SA, as it may deem necessary or appropriate in
carrying out its responsibilities wunder this
Section 13. The Review Authority nmay require an
appl i cant who wishes to submt addi ti onal
information in connection with an appeal fromthe
deni al of benefits in whole or in part to do so at
the applicant's own expense.

In ascertaining the standard of review for the Review
Aut hority's deci sion, we need not determ ne whether 8§ 13 grants the
Revi ew Aut hority discretion over eligibility determ nations. Under
ERI SA, a naned fiduciary (e.g., the Adm nistrator) nmay del egate his
fiduciary responsibilities:
The instrunent under which a plan is
mai nt ai ned may expressly provide for procedures (A)
for allocating fiduciary responsibilities (other

t han trustee responsibilities) anong named
fiduciaries, and (B) for naned fiduciaries to

4 On January 4, 1991, Chevron anended, inter alia, M/ SA Plan §
13(a) to enpower the Review Authority with "final and binding"
authority relative to all eligibility questions and di sputes, with
the anendnent retroactive to January 1, 1990. |In district court,
the parties disagreed whether the MH/ SA Pl an, as anended, should
have guided that court in determning its standard of review For
pur poses of this appeal, however, Chevron has stipulated that the
original M SA Plan would control. Thus, we need not address the
text that should have been consi der ed.
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desi gnate persons other than nanmed fiduciaries to

carry out fiduciary responsibilities (other than

trustee responsibilities) under the plan.
29 U S.C 8§ 1105(c)(1). For exanple, in Madden, when confronted
wWth a situation in which a plan's named fiduciary del egated his
responsibilities to an entity which was not a naned fiduciary, the
Ninth Grcuit, relying upon the logic of Bruch and §8 1105(c)(1),
held that the failure of the plan instrunent to provide
specifically that the del egate had discretion did not nandate a de
novo revi ew of the del egate's decision. Instead, the Nnth Crcuit
hel d that when

(D t he ERI SA pl an expressly gi ves t he

adm nistrator or fiduciary discretionary authority

to determne eligibility for benefits or to

construe the terns of the plan and (2) pursuant to

... 29 U S C 8§ 1105(c)(1) ..., a naned fiduciary

properly designates another fiduciary, delegating

its discretionary authority, the "arbitrary and

capricious" [(abuse of discretion)] standard of

review for ERISA clains br ought under 8

1132(a)(1)(B) applies to the [delegate] as well as

to the naned fiduciary.
Madden, 914 F.2d at 1283-84; accord Rodriguez-Abreu v. Chase
Manhatt an Bank, N. A, 986 F.2d 580, 584 (1st Cr. 1993).

In the instant case, a person whose claimis denied by the

Adm ni strator may seek review of that decision. For that review,
MH SA Plan 8 13(a) requires the Adm nistrator to appoi nt the Revi ew
Aut hority, and enpowers it with the "authority to act with respect
to any appeal from a denial of benefits under the Plan." Thus,
even if the MH SA Pl an did not provide specifically that the Review
Authority was vested with discretion in acting on clains, the

deci sion of the Review Authority, like that of the Adm nistrator,



shoul d have been subjected to an abuse of discretion review,
because the MH/ SA Pl an provided for the appointnent of the Review
Aut hority by the Adm nistrator.
2.
Alternatively, OCAWcounters that any discretion afforded the
Revi ew Aut hority's deci sion under the abuse of discretion standard

of reviewis limted because the MY SA Plan and Chevron want "to
preserve the flowof "first dollar' enployer contributions to that
plan's coffers.” OCAW nmai ntains that this creates a conflict,
mandati ng a hei ghtened standard of review

Assum ng arguendo the possibility of a conflict, "we wll
follow the Suprenme Court's direction in Bruch and weigh this
possi ble conflict as a factor in our determ nation of whether the
[ Revi ew Aut hority] abused [its] discretion .... Thus, the standard
of review we apply in our review of the [Review Authority's]
decision is the ... abuse of discretion standard, wth due
consideration given to" the alleged conflict. Duhon v. Texaco,
Inc., 15 F.3d 1302, 1306 (5th G r. 1994); see Bruch, 489 U S. at
115 ("if a benefit plan gives discretion to an adm nistrator or
fiduciary who is operating under a conflict of interest, that
conflict rnust be weighed as a "facto[r] in determ ning whether
there is an abuse of discretion'" (quoting RESTATEMENT ( SECOND) OF
TRUSTS § 187 cnt. d (1959))).

In any event, OCAWTfails to identify what financial benefit
Chevron wll gain or |ose depending upon how the MH/ SA Plan is

i nterpreted. It makes the conclusory statenent that we are
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confronted with a situation of a "dollar out of the pocket of the
conpany and into the pocket of an enployee, is a dollar lost to the
conpany. " Wiile this nmay be the situation when a conflict of
interest exists, see |lzzarelli v. Rexene Prods. Co., 24 F.3d 1506,
1513 n.13 (5th Cr. 1994), OCAW has failed to denonstrate this
situation is present in this case. Wen pressed at oral argunent,
OCAWsummari zed the conflict as conpetition between the MH SA Pl an
and the OCAWPl an. But, this hypothetical dollar will be going to
either the M/ SA Plan or the OCAWPI an, not to Chevron. OCAW has
failed to identify how Chevron will gain financially should the
deci sion of the Review Authority be upheld; no conflict is present.
B

The district court's application of an incorrect standard of
revi ew does not, per se, conpel remand. As noted, had it applied
the correct standard (abuse of discretion), we would still "review
de novo the district court's holding on the question of whether the
pl an adm ni strator abused its discretion ...." Sweatman, 39 F. 3d
at 601. Accordingly, we wll review the Review Authority's
deci si on under the abuse of discretion standard. And, as di scussed
bel ow, pursuant to that review, we conclude that the Review
Aut hority concluded correctly that coverage continued under the
WMH SA Pl an for OCAW Pl an parti ci pants.

MY/ SA Plan 8 3(a) describes the events which termnate
coverage for a Chevron enployee participating in that plan.
Subsection (i) provides that "[i]f the Menber participates in a

health care plan sponsored by or offered through [Chevron]," then
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the termnation date for coverage under the MH/ SA Plan is the sane
as "the date that the Menber's coverage under [that other] health
care plan termnates."” The Review Authority concluded that,
because the union nenbers participate in the OCAW Pl an, and the
OCAW Plan is sponsored by or offered through Chevron, their
participation in the MY SA Plan has not term nated. The Revi ew
Authority identified three bases for its decision: 1) Chevron
contributes to the OCAWPI an on behal f of the union nenbers; 2) as
a general matter, regardl ess of which health care plan an enpl oyee
bel ongs to, so long as Chevron nakes contributions to that plan,
enpl oyees nust be covered by the MH/ SA Pl an; and, 3) there is, and
has been, no direct enployee contributions, through payrol
deductions or otherw se, to the M4 SA Pl an

"Application of the abuse of discretion standard nmay involve
a two-step process. First, a court nust determne the legally
correct interpretation of the plan. If the admnistrator did not
give the plan the legally correct interpretation, the court nust
t hen det erm ne whet her the adm ni strator's deci si on was an abuse of
discretion.” WIldbur, 974 F.2d at 637; accord, e.g., Jordan v.
Canmeron Iron Wrks, Inc., 900 F.2d 53, 56 (5th Gr.), cert. denied,
498 U.S. 939 (1990); but see Duhon, 15 F.3d at 1307 n.3 ("the
reviewing court is not rigidly confined to this two-step anal ysis
in every case").

For the first step -- whet her an admnistrator's
interpretation of a plan was legally correct -- we consider: 1)

whether the admnistrator has given the plan a uniform
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construction; 2) whether the admnistrator's interpretation is
consistent with a fair reading of the plan; and, 3) whether
different interpretations of the plan will result in unanticipated
costs. E.g., Duhon, 15 F.3d at 1311-12 (Johnson, J., dissenting);
W dbur, 974 F.2d at 637-38; Jordan, 900 F.2d at 56.

For this first step, although there is no basis in the record
for considering the uniformty of construction given the MH SA Pl an
by the adm nistrator, nor any evidence of unanticipated costs, we
may base our review on two factors: the explanation given to
workers enrolling in the plan, as well as our own reading of the
plan.® See Jordan, 900 F.2d at 56-58. W address each factor in
turn, and conclude that the Review Authority's interpretation of
the MY/ SA Plan was legally correct.

First, we turn to the expl anati on gi ven by Chevron, to workers
enrolling in the plan, that touches on the phrase "sponsored by or
of fered through". There is evidence of a consistent understandi ng
of the phrase, by Chevron, inits presentations toits workers. 1In
its Septenber 30, 1988, letter notifying OCAWof the inplenentation
of the MH/ SA Pl an, Chevron declared that it "plan[ned] to provide
a fully Conpany-paid Mental Health and Substance Abuse Plan to all
enpl oyees and dependents of those enpl oyees who are enrolled in any
medi cal plan to which the Conpany contributes .... The plan is
separate fromthe Chevron Medical Plan, HVMO, Bl ue Cross/Blue Shield

or union plan". (Enphasis added.) This understandi ng was conveyed

5 Chevron attenpted to introduce into evidence the costs of an
interpretation, but the district court ruled the evidence
irrel evant.
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to all Chevron enployees in an Cctober 1988 Benefit News letter,
whi ch di scussed who would be covered by the M/ SA Plan: "Al
enpl oyees and dependents will be automatically covered ... if they
are enrolled in the Chevron Medical Plan, a participating HVO or
anot her health care plan to which Chevron contributes". (Enphasis
added.)

OCAWasserts that the OCAWPlI an i s conpl etely i ndependent from
any conpany-sponsored plan, by relying upon a booklet, provided to
Chevron enpl oyees, which |ists various nedical plans available to
them This booklet, entitled "Conparing Your Health Care Choices
in 1992", was prepared by Health Benefits of Anerica (HBA) for
distribution to Chevron enpl oyees. HBA is not part of the Chevron
organi zation; rather, it is a broker/consultant for Chevron, and is
paid a commssion by various health care plans in order to be
listed in the booklet. The OCAW Plan was not listed in the
bookl et, not because of any action by Chevron or the M{ SA Pl an,
but because OCAW el ected not to have its plan included.?®

As expl ai ned above, our own reading of the plan is the other
(second) factor for determ ning, based on this record, whether the
Revi ew Authority's interpretation of the plan was legally correct;
whet her, under MH/ SA Plan 8 3(a) (i), the OCAWPI an i s "sponsored by
or offered through [Chevron]". It is undisputed that Chevron does

not "sponsor" the OCAW Pl an; therefore, the sole issue is whether

6 Inaletter to the provider of the OCAWP|I an, OCAWSst at ed t hat
it did "not wish for any paynent to [HBA] to be deducted from or
added to [the OCAW Plan] premium as we do not wsh to avail
ourselves to any services rendered by that Conpany."”
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the OCAW Plan is "offered through" Chevron. Because Chevron
provi des adm nistrative support for the OCAW Plan (through such
activities as directing the payroll deductions of its enpl oyees),
and contributes to the plan (as part of an enployer contribution
for enpl oyees' health care plans), we conclude that a fair reading
of the M/ SA Plan is that the OCAW plan is "offered through”
Chevron.

I n sum based upon the consi stent expl anation given to Chevron
wor kers and our reading of the MY SA Plan, we conclude that the
Review Authority gave the MY SA Plan its Ilegally correct
interpretation. Therefore, we need not proceed to the second |eg
for the abuse of discretion test. See, e.g., Jordan, 900 F.2d at
58.

L1l

For the foregoi ng reasons, we REVERSE, and RENDER j udgnent for

Chevron.

REVERSED and RENDERED



