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Bef ore REAVLEY, H G3 NBOTHAM and BARKSDALE, Circuit Judges.
REAVLEY, Circuit Judge:

In this lost policy case, Bitum nous Casualty Corporation
(“Bitum nous”) appeals a judgnent entered in favor of its
i nsured, Vacuum Tanks, Inc. (“VTlI”). W nodify the judgnment so
as to deny the award of attorney’s fees to VTlI, and otherw se
affirm

BACKGROUND

VTI is in the business of transporting liquid waste
materials fromindustrial sites to disposal sites. It becane the
subj ect of several pollution danmage and cl eanup clains relating

to dunping activities from 1959 through 1965. These clains (the



“underlying clains”), were asserted in three separate | awsuits.
VTl incurred expenses in defending and settling these clains.

Bi tum nous, VTI's insurer, initiated this Texas |aw
diversity suit, seeking a declaratory judgnent that it had no
duty to defend or insure against the underlying clains. VTI
count ercl ai ned, seeking a declaratory judgnent that Bitum nous
had a duty to defend, recovery of its costs in defending the
underlying clains, and punitive danages for bad faith denial of
coverage. Neither party could find a copy of the annual
policies, although Bitum nous found a copy of a “specinen policy”
for this period.

In 1991 the case was tried to the court and it ruled in
favor of VTl on the coverage issue, although it found no breach
of the duty of good faith and fair dealing. W reversed and
remanded for further proceedings in a prior appeal. Bitum nous
Casualty Corp. v. Vacuum Tanks, Inc., 975 F.2d 1130 (5th Cr
1992). W found that “VTlI produced sufficient evidence to prove
that insurance policies had existed during the relevant tine
period,” id. at 1131, but that there was insufficient proof of
the actual terns of the policy, or whether the waste disposal
clains were covered by the policies, id. at 1132-33. W also
addressed attorney's fees, as discussed further bel ow

After remand the district court conducted further trial
proceedi ngs. The court again found that Bitum nous had issued
conprehensive general liability (CE) policies to VIl which

covered the underlying clainms. The court awarded VTl certain



costs incurred in defending the underlying clains, prejudgnent
interest and attorney's fees.

In the second appeal, Bitum nous does not dispute the
conclusion of our prior panel that it had issued policies during
the period in question, but again argues that VTl failed to carry
its burden of proving “the terns of the insurance contract
between the parties in order to establish coverage under the
policy.” Id. at 1132.

DI SCUSSI ON
A Proof of Terns of Coverage

As in the first trial, the district court concluded that the
clains asserted in the underlying actions were covered by the
Bi tum nous policies. The court found that the policies actually
issued to VTl had the sane terns as those in the specinen policy
found in Bitumnous’ VTI file. This finding by the district
court is a finding of fact, which we will not disturb unless
clearly erroneous. Fiberlok, Inc. v. LMS Enters., Inc., 976 F.2d
958, 962 (5th Cir. 1992).

The district court did not clearly err in finding that the
ternms of the policies matched those of the specinen policy.

VTl s evidence in support of this finding included the follow ng.
VTl again offered the speci nmen policy, which was witten for use
in Texas. Unlike at the first trial, VIl offered the policy for
all purposes, rather than limting its offer to the issue of good

faith. See Bitum nous, 975 F.2d at 1132-33.



An assistant director fromthe Texas Departnent of
| nsurance, Charles DuPertuis, testified that the Texas Board of
| nsurance mandated particular forns for insurance policies for
the period in question, and that as a |icensed insurer Bitum nous
was required to conformto the mandatory fornms. The Board issued
bulletins setting out the required fornms. DuPertuis further
testified that there were two types of conprehensive policies
al l oned: a conprehensive general auto liability policy and a
conprehensive general liability policy. The only difference
bet ween the two concerns autonobil e coverage not rel evant here.
DuPertuis testified that the speci men policy produced from
Bitum nous's files confornmed exactly to the mandatory
requi renents of the bulletins, which were also introduced at the
second trial. He testified that a licensed insurer could deviate
fromthe mandatory terns of the approved forns and endorsenents
only by obtaining Board approval of its own endorsenent for a
particul ar naned i nsured.

VTl s independent insurance agent told Bitum nous that the
policies issued to VII “were the standard conprehensi ve general
policies with the normal standard endorsenents.” Kenp Martin, an
agent who worked for the successor to the agency enploying VTI's
original agent, testified to the sane effect. Martin also
testified that none of the standard approved endorsenents at the
time, such as endorsenents for dog liability and professional
services, would have been applicable to this case. VTl offered

as exhibits what it clained were all the approved endorsenents



for this period. They deal wth coverage issues not rel evant
here such as endorsenents for engineers, architects, etc. None
of the endorsenents woul d preclude coverage here. A Bitum nous
i nternal nmenorandum concedes that during the period in question
policies “had no pollution exclusion wordage.”

Evi dence was offered that Bitum nous knew the nature of
VTI's business and that all operations of the insured were
covered by the policies. VIl produced Railroad Conm ssion
records and ot her records showi ng that VTl had conprehensive
general liability insurance during the period in question. Jacque
DeCoux, the president of VII and a | awer, testified that in his
opi ni on, based on his know edge of the conpany and the docunents
he had reviewed, VTl had conprehensive liability coverage with
only one endorsenent -- a $250 deducti bl e per clai magai nst
property danmage.

We noted in the prior panel opinion that in |ost policy
cases the terns of the policy can be established by secondary
evi dence. Bitum nous, 975 F.2d at 1132. Based on the evidence
presented, the district court did not clearly err in concluding
that during the tinme period in issue Texas was a "standard
policy" state, and that all CG. policies were required to contain
the terns and provisions in the state bulletins introduced by
VTI, as mrrored by the specinen policy.

Bi tum nous conplains that the district court erred in
allowing the testinony of M. DeCoux because he was not an

i nsurance expert and for other reasons. DeCoux had served as the



president of VTl for many years. To the extent that he testified
that VTl maintained continuous liability coverage with a certain
deducti ble, his testinony was based on his know edge of the
conpany and his review of relevant records. To the extent that
he testified that the terns of the m ssing policies nmatched those
of the specinen policy, his testinony was cunul ati ve of other
evi dence supporting the sane conclusion. “Under [FED. R EVID. ]
103(a), appellate courts should reverse on the basis of erroneous
evidentiary rulings only if a party's substantial rights are
affected. WMreover, the party asserting error based on erroneous
rulings bears the burden of proving that the error was harnful ."
Carroll v. Mdirgan, 17 F.3d 787, 790 (5th Gr. 1994) (citation
omtted). Bitumnous fails to carry its burden of show ng that
the testinony affected its substantial rights, even if it was
erroneously admtted.
B. Coverage Under the Specinen Policy

Bi tum nous argues in the alternative that even if the terns
of the policies issued to VII matched those found in the specinen
policy, Bitum nous had no duty to defend.

The speci nmen policy covers “all sunms which the insured shal
becone legally obligated to pay as damages because of bodily
injury, sickness or disease . . . sustained by any person and

caused by accident.” It also covers “all suns which the insured
shal | becone legally obligated to pay as danages because of
injury to or destruction of property, including the | oss of use

t hereof, caused by accident.”



1. Injury to Property

Bi tum nous first argues that the underlying clains do not
constitute “injury to or destruction of property.” In
particular, it argues that the “CERCLA clains” do not fall within
the policy coverage for property danage.

Under Texas law, the duty to defend is determ ned by the
ternms of the policy and the allegations of the underlying suit
Wi thout regard to their truth of falsity. @lf Chem &
Met al I urgi cal Corp. v. Associated Metals & Mnerals Corp., 1 F.3d
365, 369 (5th Cr. 1993). The duty to defend “is owed by each and
every insurer whose policy is potentially inplicated” and
“remai ns absolute until the insurer proves that its policy covers
no remaining clainms.” 1d. at 372. 1In construing the allegations
of the underlying suit, “courts liberally interpret the neaning
of those allegations in the insured s favor.” Pro-Tech Coati ngs,
Inc. v. Union Standard Ins. Co., 897 S.W2d 885, 887 (Tex. App.--
Dall as 1995, no wit). “Any doubt as to whether the conpl aint
states a covered cause of action is resolved in the insured s
favor.” Cullen/Frost Bank of Dallas v. Comonwealth Lloyd s Ins.
Co., 852 S.W2d 252, 255 (Tex. App.--Dallas 1993), wit deni ed,
889 S.W2d 266 (Tex. 1994). Likew se, in construing the |anguage
of the policy, “when the | anguage chosen is susceptible of nore
t han one construction, such policies should be construed strictly
against the insurer and liberally in favor of the insured.”

Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 666 (Tex. 1987).



Conplaints in the three underlying suits -- the Al ston,
Cumm ns, and Modtco suits -- are a part of the record. Applying
the Texas rul es set out above, we can w thout hesitation concl ude
that the policy inposed a duty to defend VTI in the Al ston! and
Cunmmi ns? proceedi ngs.

The Motco suit was brought by the federal governnent agai nst
VTl and ot her defendants, exclusively under the Conprehensive
Envi ronment al Response, Conpensation, and Liability Act of 1980
(CERCLA), 42 U.S.C. §8 9607(a).® It sought recovery of costs
incurred by the governnent in responding to the rel eases or
t hreat ened rel eases of hazardous substances at the “Mtco”

facility or site. Bitum nous argues that the cl eanup costs

The Al ston conplaint alleged that VTl was one of nunerous
def endants that di sposed of hazardous wastes at the “Si kes” and
“French Limted” sites. In the conplaint the plaintiffs allege
that: defendants have “caused injury to the property of the
Plaintiffs, and to the persons of those living on the property”
(Y 15); “Defendants caused various harnful substances . . . to
cone in contact wwth the persons of Plaintiffs. Said contact was
of fensi ve and caused physical harm including pain.” (Y 30); “The
Defendants are |iable for personal injury, wongful death, and
injury, damage or loss to real estate caused by the defective and
unsafe condition of the real property of the sites . . . .7 (Y
34); “As a result of the acts of the Defendants, the Plaintiffs
herein have suffered injuries to both their persons and
property,” and the damages include cancer, birth defects, and
other ailnents (9§ 40).

The conplaint in Cummns alleges that VTl dunped hazardous
substances on the “Bailey” and “Cumm ns” tracts. The plaintiffs’
al | eged that damages include permanent dimnution in the value of
their property in the amount of $30 mllion, and that
“addi tional damages will include further contam nation of
Plaintiffs property and continued exposure of the public to the
harnful, even fatal, effects of the hazardous substances stored
and di sposed at the Bailey Waste Disposal Site.”

The Cumm ns suit al so asserted cl ai n8 under CERCLA.

8



incurred by the governnent, recovery of which was sought agai nst
the Motco defendants under CERCLA, are not for physical injury to
or destruction of property, but are economic injury. The policy

covers “all suns which the insured shall becone legally obligated
to pay as damages because of injury to or destruction of property
.” Under the Texas rule that uncertainties as to insurance
coverage set out in the policy should be decided in favor of the
i nsured, we concl ude that governnent cleanup costs, incurred in
respondi ng to the dunping of hazardous wastes on property, and
i nposed on the insured by CERCLA, are covered by this |anguage in
the policy. W find that such a reading is a reasonabl e and
straightforward interpretation of the clause in issue. Mst, but
not all, federal courts construing the | aw of various states
agree. See Aetna Casualty and Sur. Co. v. Pintlar Corp., 948
F.2d 1507, 1511-15 (9th Cr. 1991); Independent Petrochem ca
Corp. v. Aetna Casualty and Sur. Co., 944 F.2d 940, 946-47 (D.C.
Cr. 1991), cert. denied, 503 U. S. 1011 (1992); New Castle County
v. Hartford Accident and Indem Co., 933 F.2d 1162, 1184-1191 (3d
Cr. 1991); Avondale Indus., Inc. v. Travelers Indem Co., 887
F.2d 1200, 1206-07 (2d Gr. 1989), cert. denied, 496 U S. 906
(1990); Dayton Indep. School Dist. v. National Gypsum Co., 682 F
Supp. 1403, 1411 n.24(E. D. Tex. 1988) (“Even in cases involving
coverage for cleanup costs incurred by a policyholder in
conplying with governnental directives in environnental matters,
the weight of authority and better reasoned deci sions hold that

those costs are ‘damages.’”), reversed on other grounds, 896 F.2d



865 (5th Gr. 1990); Intel Corp. v. Hartford Accident and | ndem
Co., 692 F. Supp. 1171,1188 (N.D. Cal. 1988) (“The clear bul k of
authority has held that cleanup costs are damages within the
scope of CGE. policy coverage.”), reversed in part on other
grounds, 952 F.2d 1551 (9th Cr. 1991); but see Continental Ins.
Cos. v. Northeastern Pharmaceutical & Chemcal Co., 842 F.2d 977,
987 (8th Cr.) (en banc), cert. denied, 488 U S. 821 (1988);
Maryl and Cas. Co. v. Arnto, Inc., 822 F.2d 1348, 1352 (4th Gr.
1987), cert. denied, 484 U.S. 1008 (1988).

2. Acci dent

Bi tum nous al so argues that there was no coverage because
there was no “accident,” since VTlI’'s transportation of hazardous
materials was voluntary and intentional. W disagree, since we
have hel d that under Texas |law the focus is not on whether the
i nsured’s conduct or actions were intentional, but on whether the
insured intended the damages or injuries which are the subject of
the underlying clains. As we explained in Meridian Q|
Production Co. v. Hartford Accident and Indem Co., 27 F.3d 150
(5th Gr. 1994):

Texas courts afford coverage for fortuitous damages but

deny coverage when damages are the natural and probable

consequence of intentional conduct. Regardless of

whet her the policies involved are worded to cover

“accidents” or “occurrences,” all offer mnor

vari ations of the sane essential concept; coverage does

not exist for inevitable results which predictably and

necessarily emanate from deli berate actions.
ld. at 152 (footnote omtted, enphasis added). W held that
there was no coverage in Meridian because “the damages to the

Marshal | s’ | and were not unexpected fromthe standpoint of the

10



insured.” 1d. (enphasis added). See also Gulf Chemcal, 1 F.3d
at 370 (holding that relevant question in applying “expected or

i ntended” exclusion is whether the injury which forns the basis
of the claimis expected or intended by the insured); Hartford
Casualty Co. v. Cruse, 938 F.2d 601, 604-05 (5th Cr. 1991)

(al though insured s performance of its services m ght not be
consi dered an accident, CG policy covered clains for defective
wor k, since “an occurrence takes place where the resulting injury
or damage was unexpected, regardl ess of whether the
policyholder’s acts were intentional.”) (citation omtted,
enphasi s added). The three underlying suits in our case were not
based on allegations that VTl intended or expected the all eged
personal injuries, dimnution in property values, mgration of
contam nants, cleanup costs, and other alleged injuries and
damages.

Uni on Pac. Resources Co. v. Aetna Casualty & Sur. Co., 894
S.W2d 401 (Tex. App.--Fort Worth 1994, wit denied), is also
instructive. There, the plaintiff-insured had a CG policy with
the defendant-insurer. The insurer clainmed that the policy did

not cover the insured s costs of settling a CERCLA cl eanup

action. It argued that the insured’ s “liability for cleanup
under CERCLA was its dunping of wastes at the landfill, and
because that dunping was intentional, it was not an accident.”

ld. at 403. The court rejected this argunent, reasoning that
“[t]he pertinent ‘occurrence’ is the mgration or emanation of

wastes fromthe point of deposit that results in property danmage.

11



The relevant inquiry . . . is whether the policy holder expected
the landfill to discharge the waste into the surrounding
environnent.” 1d. at 404. By a simlar analysis, the three
underlying suits in our case were based at |least in part on the
mgration of pollutants to the surroundi ng environnment. For
exanpl e, the Alston conplaint alleges that the dunped hazardous
wast es had seeped into ground water, washed out of the dunp site
onto the property of plaintiffs, and vaporized into the air, and
that plaintiffs had consuned the chem cals through absorption by
the skin, ingestion, and breathing contam nated air. The Cumm ns
conplaint alleged that defendants dunped toxic chemcals at the
Bailey site, and that these chemcals had mgrated to the Cunm ns
tract which is owned by plaintiffs. 1In the Mdtco conplaint the
governnent alleged that its cleanup response was undertaken based
on the rel ease or substantial threat of rel ease of hazardous
substances into the environnent, and that “hazardous substances
and ot her pollutants and contam nants have m grated out of the
[ Motco site] and into the environnent by overflow ng the dikes,
i nundation of floodwater, and by mgrating through the soil.”

3. Policy Period

Bi t um nous next contends that VTl failed to prove that the
clains occurred during the 1959-1965 period of coverage. It
contends that under Texas |aw an accident occurs not when the
wrongful act was commtted but when the conplaining party was
damaged. Assumng that Bitum nous is right on the |law, and

construing the allegations of the underlying conplaints |iberally

12



in favor of the insured, as we nust, all of the underlying suits
stated potential clains wthin the period of coverage, thus
i mposing on Bitum nous its duty to defend.*

4. Noti ce

Bi tum nous argues that it had no duty to defend because VTI
failed to conply with the notice provisions of the policy. The
policy provides that “[i]f claimis nmade or suit is brought
agai nst the insured, the insured shall imediately forward to the
conpany every denmand, notice, summobns or other process received
by himor his representative,” and that “[n]Jo action shall lie
agai nst the conpany unless, as a condition precedent thereto, the
insured shall have fully conplied with all the terns of this

policy . Not only nust we construe any anmbiguity in

these provisions in favor of VTI, but because they involve *“an

The Motco conplaint alleges that the Motco site was operated
as a recycling or waste disposal facility from 1959 to 1968, that
VTl di sposed of hazardous substances at the site “at rel evant
times,” that hazardous substances had mgrated off the site “at
various tines,” and that there have been and continue to be
rel eases of such substances into the environnment. The Cumm ns
suit alleges that defendants used the Bailey tract as a dunp
during the 1950's and 1960's, and al so dunped wastes on the
Cumm ns tract “in such a manner as to produce hazardous
subst ances which are damaging to the property owned by
Plaintiffs.” The conplaint makes no further attenpt to specify
the dates that the dunped chemicals mgrated fromthe Bailey
tract to the Cumm ns tract and ot herw se di m ni shed the val ue of
plaintiffs’ property or caused the other alleged damages. The
Al ston conplaint alleges that the plaintiffs were subjected to
hazardous chem cal s and carci nogens dunped by defendants between
the late 1950's and the md 1970's. Plaintiffs allege that
fl oods at one of the sites between the 1960's and md 1980's
caused chemcals to cone in contact with plaintiffs’ persons and
property, and that flooding at both sites contam nated the
property of plaintiffs “on many occasi ons” since the sites began
to be used for hazardous waste disposal. Plaintiffs allege
injuries to person and property “over a period of tine.”

13



exception or limtation on . . . liability under the policy, an
even nore stringent construction is required.” Barnett, 723
S.W2d at 666. “[We nust adopt the construction of an
excl usi onary cl ause urged by the insured as |ong as that
construction is not itself unreasonable, even if the construction
urged by the insurer appears to be nore reasonable or a nore
accurate reflection of the parties’ intent.” dover v. Nationa
Ins. Underwiters, 545 S.W2d 755, 761 (Tex. 1977).

Bi tum nous argues in its brief that “VTlI never sent
Bi tum nous any suit papers for any of the lawsuits identified in
Plaintiff’s Exhibits 1 and 7.” The suits identified in Exhibits
1 and 7 are the Mbtco and Cummns suits.® Exhibit 1 is an August
1, 1986 letter from M. DeCoux to Bitum nous and other insurers
requesting a defense of the two suits. It pointed out that on
June 30, 1986, Bitum nous had been served in the Cumm ns suit,
and that it had been sued but not yet served in the Mdtco suit.
As to each suit, the letter identified the cause nunber, court,
parties, waste disposal site in issue, alleged tine periods of
dunpi ng, all eged danmages, and other matters pleaded. In
responding to the letter, Bitum nous did not request copies of
the suit papers, but instead wote DeCoux that it could not find

copi es of the policies.

Exhibit 7, a March 31, 1987 letter from M. DeCoux to
Bi t um nous, discusses the Sikes pit, but VTl was not sued in
connection with that site until it was joined in the Al ston suit
in 1991.

14



Texas courts have held that a failure to forward suit papers
as required by an insurance policy relieves the insurer of its
obligations under the policy.® However, in anal ogous situations,
this court and Texas courts have held that substantial conpliance
with an insurance policy notice requirenent will suffice,’ and
that the insurer can waive the notice requirenment through its
action® or inaction.® W hold that VTl substantially conplied
with the notice requirenent by apprising Bitum nous in witing of
the essential allegations of the underlying suits, and that
Bi t um nous wai ved further conpliance with the notice requirenent

by failing to request that the suit papers thensel ves be

Weaver v. Hartford Accident and Indem Co., 570 S.W2d 367
(Tex. 1978); Menbers Mut. Ins. Co. v. Cutaia, 476 S.W2d 278
(Tex. 1972). We note that effective May 1, 1973, the Texas State

Board of Insurance requires that for general liability policies,
the insurer nmust be prejudiced by the insured’ s failure to
forward suit papers before such failure will bar the insurer’s

liability under the policy. American States Ins. Co. v. Hanson

| ndus., 873 F. Supp. 17, 27 (S.D. Tex. 1995); Chiles v. Chubb

Ll oyds Ins. Co., 858 S.W2d 633, 635 (Tex. App.--Houston [1st
Dist.] 1993, wit denied). However, we apply the lawin effect
at the tine the policy was issued. Anerican States, 873 F. Supp.
at 28; Trevino v. Allstate Ins. Co., 651 SSW2d 8, 11 n.1 (Tex.
App.--Dallas 1983, wit ref’d n.r.e.).

For exanple, courts have held that substantial conpliance
wth policy requirenments that an insured provide proof of loss to
the insured is all that is required. First Nat’l Bank of Bow e
v. Fidelity & Casualty Co. of New York, 634 F.2d 1000, 1005 (5th
Cir. 1981) (applying Texas law); Henry v. Aetna Casualty and Sur.
Co., 633 S.W2d 583, 584 (Tex. App.--Texarkana 1982, wit ref’d
n.r.e.); Dairyland County Mut. Ins. Co. v. Keys, 568 S.W2d 457,
459 (Tex. Cv. App.--Tyler 1978, wit ref’d n.r.e.).

Wnmack v. Allstate Ins. Co., 296 S.W2d 233, 237 (Tex. 1956)
(hol ding that insurer waived policy provisions requiring notice
of suit and forwardi ng of process).

Henry, 633 S.W2d at 584; Dairyland, 568 S.W2d at 459.
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forwarded or otherw se objecting to the adequacy of the notice
provi ded by VTI.

Bi tum nous separately argues that VTl did not give tinely
notice of the Mdtco “claim” because “VTlI knew about [the Mdtco
clain] as early as 1982.” The evidence indicates that for years
the governnent was careful, in the words of DeCoux, “not to
accuse anybody of anything,” and instead sought only information,
but that VTl eventually knew that it faced a potential liability
Wth respect to the Motco site. However, there was no actual
claimmade until the governnent filed suit in 1986, shortly
before the August 1, 1986 notice letter discussed above. |In any
event, construing the notice provision in the policy strictly in
favor of the insured, there was no “denmand, notice, sunmons or
ot her process received” on the claimthat VTl could “forward to
the conpany” until it was served with the Mdtco suit in 1986.

5. Vol unt ary Paynent

The policy provides that “[t]he insured shall not, except at

his own cost, voluntarily nmake any paynent. Bi t um nous
argues that VTl incurred substantial attorney’ s fees and had
arranged for settling the Motco claimbefore giving notice to
Bi tum nous. VTl points out, and Bitum nous does not dispute,
that the district court did not award these anmounts, and only

awar ded costs incurred by VIl after it sent the notice letter.

W see no nerit to this argunent.
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C. Attorney’'s Fees

Bi tum nous contends that the district court erred in
awarding attorney’s fees to VII. W agree. W held in the prior
appeal that if, on remand, Bitum nous could establish “that it
falls within the provisions of [Tex. Cv. Prac. & Rem Code]
section 38.006, it is exenpt fromthe paynent of attorney's
fees." Bitumnous, 975 F.2d at 1133-34. Section 38.006 exenpts
contracts issued by an insurer subject to the Unfair Caim
Settlenment Practices Act. That Act covers stock and casualty
conpanies. Tex. Ins. Code art. 21.21-2 87. At the second tria
Bi tum nous proved that it was a stock property casualty conpany.

VTl argues that Texas law allows an insured to recover
attorney’s fees in this case; in effect VTl argues that we should
not follow our prior panel opinion. However, the prior panel
deci sion operates not only as the law of the case in this second
appeal, but, as we recently held in Lafarge Corp. v. Hartford
Casualty Ins. Co., 61 F.3d 389, 403 (5th Gr. 1995), it nust be
followed by this court absent a subsequent state decision or
statutory anendnent which nakes the prior decision clearly wong.
VTl cites us to a dissenting opinion in Union Bankers Ins. Co. v.
Shelton, 889 S.W2d 278 (Tex. 1994), which states that attorney's
fees are generally avail abl e agai nst insurers who are sued for
failing to pay clains. This statenent, however, is dictain a
di ssenting opinion in which only three judges joined. The
opinion cites as authority nunerous |ower court decisions,

including five which we cited in our prior opinion as not
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followng the prevailing view in Texas. Shelton, 889 S W2d at
286 (Cornyn, J., dissenting); Bitum nous, 975 F.2d at 1133 n. 4,
Correct or not, we are bound by our prior panel decision.
D. Prej udgnment | nterest

Bi tum nous argues that there is no federal or state statute
which allowed the district court to award prejudgnment interest in
this case. In this diversity case state | aw governs the award of
prejudgnent interest. FSLIC v. Texas Real Estate Counsel ors,
Inc., 955 F.2d 261, 270 (5th Cr. 1992). In the absence of a
statutory right to prejudgnent interest, Texas |law allows for an
award of equitable prejudgnent interest under Cavnar v. Quality
Control Parking, Inc., 696 S.W2d 549 (Tex. 1985). As we have
previ ously expl ai ned, equitable prejudgnment interest is awarded
“as a matter of course when the trier of fact finds that damages

accrued before the tine of judgnent,"” Concorde Linousines, |nc.
v. Ml oney Coachbuilders, Inc., 835 F.2d 541, 549 (5th G r.1987),
and such an award "is not generally a matter for the trial
court's discretion,"” Executone Information Sys., Inc. v. Davis,
26 F.3d 1314, 1330 (5th Gr. 1994). “[U nder Texas |aw an

equi tabl e award of prejudgnent interest should be granted to a
prevailing plaintiff in all but exceptional circunstances.”
Anmerican Int’l Trading Corp. v. Petroleos Mexicanos, 835 F.2d
536, 541 (5th Cr. 1987). The district court awarded prejudgnent

interest under the rules for its calculation set out in Cavnar.

W see no error here.
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The judgnent is nodified to exclude the award of attorney’s
fees. O herwi se the judgnent is affirned.

AFFI RVED as MODI FI ED.
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