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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore GARWOOD, DUHE and PARKER, Circuit Judges.

GARWOOD, Circuit Judge:

Petitioner-appellant Sinon Smallwood (Snal | wood) appeal s the
district court's grant of respondent-appellee's notion for summary
judgnent and dism ssal of his habeas corpus petition under 28
U S.C. Section 2254. W affirm

Facts and Procedural Background

Smal | wood was arrested exiting the Fiesta Mart grocery store
at 5800 Lyons Avenue in Houston, Texas with three unpaid for
packages of neat concealed on his person. This property had a
total value of $27.64, and Smallwbod was charged with theft of
property under the value of $750.

The indictnent contained two paragraphs also charging that
Smal | wod had been convicted of theft on two prior occasions;
t hese convictions upgraded the offense of conviction—etherw se a

class B m sdeneanor—+o0 a third degree felony. Tex.Penal Code Ann.



§ 31.03(e)(4)(E).1

The indictnent contained two additional paragraphs charging
that Srmal |l wod had been previously convicted of two felonies,
burglary of a building and unlawful possession of a controlled
substance. Accordingly, the Texas habitual offender statute was
i nvoked, and Snal |l wood's sentencing range increased to 25 to 99
years, or life. Tex.Penal Code Ann. 8§ 12.42(d).

At trial, the officer from the Loss Prevention Ofice who
apprehended Smal | wood testified that he first observed Snal | wood on
the store's surveillance canera picking up neat in the store's neat
depart nent. He subsequently w tnessed Snallwood appear in an
express check-out |ane, where Snmallwood purchased a contai ner of
juice and a | oaf of bread. This officer, assisted by a coll eague
fromthe Loss Prevention Ofice, stopped Smal | wood as he exited the
store. Asked about Smal |l wood's reactionto this initial detention,
the officer testified that Smal |l wood said, "I knowwhat it's about.
|'"'m not going to fight you. | just needed this." A search of
Smal | wod produced a total of three packages of neat which
Smal | wod had secreted in his pants, partially hiding the bul ges
with his untucked shirt. On June 4, 1990, the jury found Smal | wood

guilty of the charge as a felony by virtue of the two prior theft

This provision was originally contained in subsection
(d)(4)(C) of Section 31.03; it was redesignated as (e)(4)(C in
1985 and again redesignated as (e)(4)(E) in 1989. See § 31.03,

Hi storical and Statutory Notes (West 1994). In 1993, this

provi sion was nodi fied sonewhat to increase the value of property
appropriated in the third theft from (less than) $750 to (Il ess

t han) $1,500; the subsection was redesignated (in 1993) as

(e)(4)(D).



convictions, and at the subsequent punishnent stage, after
receiving evidence that he had nine prior felony convictions,
sentenced Snmal | wood to 50 years inprisonnent.

On direct appeal, the judgnent of the trial court was
af firnmed?, and discretionary review was subsequently refused by the
Texas Court of Crimnal Appeals on May 20, 1992. Snallwood' s wit
of habeas corpus was deni ed by the Texas Court of Crim nal Appeals
on Sept enber 8, 1993, and Snmal | wood then filed the instant petition
for wit of habeas corpus in the district court below (in form
pauperis ) on Septenber 27, 1993. The district court granted
respondent's notion for sunmary judgnent on August 16, 1994,
concurrently ordering the dismssal of Smallwod' s petition.

Smal | wood now brings this appeal.?

2The Court of Appeals for the First District of Texas
affirmed Smal | wood' s conviction and sentence after considering
three points of error: (1) whether the sinultaneous application
of Tex. Penal Code Ann. Sections 31.03(e)(4)(E) and 12.42(d)
results in "doubl e enhancenent”, placing Smallwood i n doubl e
jeopardy in violation of the Fifth, E ghth and Fourteenth
Amendnents; (2) whether Smallwood's puni shnment constituted cruel
and unusual punishnment in violation of the Fifth and Ei ghth
Amendnents; and (3) whether Section 31.03(e)(4)(E) is
unconstitutional, violating Smallwood's rights to equal
protection and due process of law. Smallwood v. State, 827
S.W2d 34 (Tex. App. —Houston [1st Dist.] 1992, pet. ref'd). One
justice on the Court of Appeals, relying on Solemv. Helm 463
Us 277, 103 S.C. 3001, 77 L.Ed.2d 637 (1983) dissented from
the hol ding that Smal | wood's sentence did not constitute cruel
and unusual punishnent. Smallwood at 38-40. The Court of
Appeal s did not address the issue of whether constitutional error
occurred when the trial court refused to give a limting
instruction in the jury charge regarding the jury's consideration
of evidence of Smallwood's prior theft convictions.

W previously granted Smallwood's notion for certificate of
probabl e cause, the district court having earlier denied such
relief.



Di scussi on

Smal | wood presents four points of error. We di scuss these
seriatim

Smal | wood's first point is that the district court erred in
its application of the Suprene Court's decision in Rumel v.
Estelle, 445 U S. 263, 100 S.C. 1133, 63 L.Ed.2d 382 (1980), to
Smal | wod' s claimthat his sentence of fifty years for m sdeneanor
theft—+ade a felony by virtue of being a third theft conviction,
and enhanced pursuant to Texas' habitual offender statute—s
grossly disproportionate to his crine in violation of the Eighth
Amendnment . Smal | wood contends that the district court should
i nst ead have applied the guidelines for review ng Ei ghth Arendnent
clainms set out in Solemv. Helm 463 U S. 277, 103 S.C. 3001, 77
L. Ed. 2d 637 (1983).4 W di sagree.

In Rummel, the Suprene Court held that a sentence of life
i nprisonment with an opportunity for parole after twelve years did
not constitute cruel and unusual punishnment in a situation where
t he defendant, convicted of obtaining $120.75 by fal se pretenses,
had two prior felony convictions. In so holding, the Court
enphasi zed a point clearly relevant to Snmal |l wod's contentions of
di sproportionality: recidivist statutes punish not only the
of fense of conviction but also the "propensities” of the defendant

denonstrated by his prior convictions for other crines. ld. at

“Sol em was overruled to the extent that it found in the
Ei ght h Arendnent a guarantee of proportionality. Harnelin v.
M chigan, 501 U. S. 957, 965-66, 111 S.Ct. 2680, 2686, 115 L.Ed.2d
836 (1991).



283-285, 100 S. . at 1144-1145; see also McGuder v. Puckett, 954
F.2d 313, 316 & n. 3 (5th Gr.), cert. denied, --- US ----, 113
S.C. 146, 121 L.Ed.2d 98 (1992).

In Solem the Suprene Court held that a sentence of life
i nprisonment wi thout the possibility of parole—+nposed against a
def endant convicted of uttering a worthl ess check in the anount of
$100—vi ol ated t he Ei ghth Amendnent' s prohi bition agai nst cruel and
unusual puni shnent. The defendant's sentence had been enhanced
pursuant to a South Dakota recidivist statute. 463 U. S. at 296-97,
103 S.Ct. at 3018. In reaching its decision, the Suprene Court
enuner at ed several criteriato be considered in determ ni ng whet her
a sentence is unconstitutionally disproportionate to the offense:
(1) the gravity of the offense relative to the harshness of the
penalty; (2) the sentences inposed on other crimnals in the sane
jurisdiction; and (3) the sentences inposed for comm ssion of the
sane offense in other jurisdictions. |d. at 292-94, 103 S. Ct. at
3011. The Court distinguished Runmel on its facts and stated that
Rummel was controlling only inasimlar factual situation. 1d. at
296- 297, 300-305 & n. 32, at 3013, 3015-3017 & n. 32.

This Court has noted that Rummel survived Solem and controls
incases with factual situations not "clearly distinguishable" from
Rummel . Burt v. Puckett, 933 F.2d 350, 352 (5th Gr.1991). W
al so recently observed that the Suprene Court's opinion in Solem
must be viewed in light of Harnmelin v. Mchigan, supra, which
upheld the inposition of a sentence of life inprisonnent w thout

possibility of parole against a defendant convicted of possessing



nmore than 650 grans of cocaine. MGuder v. Puckett, supra, 954
F.2d at 315. In light of Harnelin, it appears that Solemis to
apply only when a threshold conparison of the crime commtted to
the sentence inposed I|leads to an inference of "gross
di sproportionality.” 501 U S at 1005, 111 S.C. at 2707. Based
on Harnelin, we concluded that "[o]nly if we infer that the
sentence is grossly disproportionate to the offense will we then
consider the remaining factors of the Solemtest ..." MG uder,
954 F.2d at 316.

This Court has grappled with this threshold determ nation of
gross disproportionality on at |east tw occasions. In MG uder,
we not ed that the defendant had a record of prior convictions which
i ncluded two separate convictions for arned robbery. Considering
that MG uder's prior convictions included two crines of violence
per se, and t hat Rummel ' s predi cate of f enses wer e
"non-serious"—passing a bad check and passing a forged check—and
further considering that Rummel neverthel ess received a nandatory
life sentence with a possibility of parole, this Court concl uded
that "[t]here can be no argunent, in the light of Rumrel, that
MG uder's sentence is disproportionate, nuch Iless grossly
di sproportionate, to his offense.... Rummel's record of offenses
was nuch | ess grave than McGuder's." |d. at 317.

We applied a simlar analysis in Duhr v. Collins, No. 93-8169,
20 F.3d 469 (5th Gr. Mar. 29, 1994) (unpublished). |In Duhr, the
i ndi ctment charged the defendant with m sdeneanor DW and al |l eged

three prior DW convictions, the charged m sdeneanor DW of fense



accordingly becom ng a felony. No. 93-8169 at 2. Furt her nore

Duhr's prior convictions for possession of marihuana, theft by
taking and three separate check thefts conbined to expose himto a
maxi mum enhanced sentence of 99 years, with possibility of parole;
the jury sentenced Duhr to 99 years. 1d.°> |In deciding to follow
the Suprenme Court's reasoning in Runmel, we concl uded that:

"As in Rummel, none of Duhr's convictions were for crines of

vi ol ence. However, as the district court observed, felony DW

is arguably a nore serious crine than the theft conviction at

issue in Rumrel due to the obvious threat drunk drivers pose

to other notorists and pedestrians.” 1d. at 9.

McG uder and Duhr nmay provide a litnmus test of sorts for
determ ning whether a sentence is grossly disproportionate to an
of fense. The present case, however, involves a situation in which
the gravity of Smallwod's prior convictions and offense of
conviction do not plainly "exceed" the gravity of the correspondi ng
of fenses in Runmel. Runmel's conviction for obtaining $120.75 by

fal se pretenses was enhanced based on his prior felony convictions

for (1) fraudulently using a credit card to obtain $80 worth of

SWthout elaboration, this Court thereby clarified in Duhr
that Rummel shall apply to situations in which a defendant's
of fense of conviction is "doubly enhanced", once from a
m sdeneanor to a felony, and again pursuant to a recidivist
statute. It should also be noted that the Texas Court of
Crim nal Appeals has held that theft offenses may be doubly
enhanced by the conbined application of Sections 31.03(e)(4)(E)
and 12.42(d) of the Texas Penal Code, so long as the prior felony
convi ctions used to enhance punishnent are for offenses other
than theft. Foster v. State, 603 S.W2d 879, 880
(Tex.Crim App.1980); Rawings v. State, 602 S.W2d 268, 270
(Tex.CrimApp.1980). In Gant v. State, 606 S.W2d 867, 871 n. 9
(Tex. Crim App. 1980), the Texas Court of Crim nal Appeals further
observed that the application of Section 12.42(d) in this context
did not constitute an enhancenent for puni shnent purposes.
Rat her, the two or nore prior theft convictions are el enents of
felony theft, not enhancenents.



goods and services and (2) passing a forged check in the anobunt of
$28.36. 445 U.S. at 263, 100 S.C. at 1133. Smallwod' s fel ony
conviction for theft of goods valued at $27.64, after two prior
theft convictions, was enhanced based on his prior felony
convictions for burglary of a building and unl awful possession of
a controlled substance. The district court rightly considered
Rumel's conviction for obtaining $120 by false pretenses and

Smal  wood' s theft of $27.64 worth of goods to be at |east "of
simlar gravity and thus not distinguishable for the purposes of
Ei ghth Anendnent analysis.” Furthernore, Smallwood's prior
non-theft convictions could |likew se be characterized as conpar abl e
in magnitude to Rummel's. Therefore, the present case does not
lend itself to the threshold finding that this Court made in
McG uder and Duhr.

This distinction asi de, however, the rational e supporting our
conclusions in MG uder and Duhr applies equally to the present
situation. |If Rumel's sentence was not grossly disproportionate
to his offense, the sanme nust be true of Smal |l wood's sentence. The
simlarities between the convictions at issue in Rumel and at
present are evident, and no conpel ling argunent has been nmade t hat
Smal | wood's convictions are less grave than the "yardstick"
convictions at issue in Rummel. Additionally, we note the district
court's observation that Smallwod's sentence, |ike Rummel's,
allows for the possibility of parole in approximately the sane
time. In upholding Duhr's ninety-nine year sentence, this Court

enphasi zed the sane aneliorative fact. No. 93-8169 at 9. Wthin



the analytical framework constructed in MGuder and Duhr,
therefore, the present factual situation is not ‘"clearly
di stingui shable” from Ruimmel, and an anal ysis of Smallwood's case
under the criteria enunerated in Solemis not warranted.

The second point of error presented by Smallwood in this
appeal is that he was deni ed due process and the right to trial by
an inpartial jury because the jury charge put Snal |l wood's two prior
theft convictions before the jury and the trial court overrul ed
Smal | wood's objection that a limting instruction should have
acconpani ed this charge.

In Thomas v. Estelle, 587 F.2d 695 (5th G r.1979), this Court
enphasi zed that "federal courts are not rule-nmaking bodies to
promul gate state rules of crimnal procedure. On habeas we are
concerned with violations of state procedural rules only if the
trial is by themrendered fundanentally unfair.” Id. at 698. By
i ncluding Smal lwood's prior theft convictions in the body of the
main jury charge, the state trial court did not violate any Texas
procedural rule. On the contrary, the Texas Court of Crimna
Appeal s has held that, ininstructing the jury in acrimnal trial
for an offense charged pursuant to Tex.Penal Code Ann. Section
31.03(e)(4)(E), "the prior theft offenses, as jurisdictional
el emrents of the offense alleged, nust be included in the body of
the main charge before the jury is authorized to nake a genera

finding of gquilt ..." Gant v. State, 606 S.W2d 867, 871



(Tex. Crim App. 1980).° Therefore, the trial court properly included
the two prior theft convictions in the jury charge.’

The remai ning i ssue is whether constitutional error occurred
when the trial court overruled Smal |l wood' s objections and refused
toinstruct the jury that it should not consider Smallwood's prior
convictions as evidence of his guilt of the theft for which he was
being tried. In Spencer v. Texas, the United States Suprene Court
rejected a claim that Texas' use of prior convictions in this
context was "so egregiously unfair upon the issue of guilt or
i nnocence as to offend the provisions of the Fourteenth Amendnent

." 385 U S. 554, 559, 87 S.Ct. 648, 651, 17 L.Ed.2d 606 (1967).
The Court in Spencer addressed a situation in which a limting
instruction had been given by the trial court, directing the jury
not to consider the prior convictions in passing upon the issue of

guilt or innocence. 385 U.S. at 556-58, 87 S.Ct. at 650.8 The

5Tex. Penal Code Ann. Section 31.03(e)(4)(E) codifies the
of fense of theft of a felony grade and vests the state district
courts with jurisdiction. The elenents of this upgraded theft
of fense are the ordinary elenents conprising the theft offense of
conviction as well as two prior convictions of any grade of
theft. Gant, 606 S.W2d at 871 (citing Dianond v. State, 530
S.W2d 586 (Tex.Crim App. 1975)).

'No evidence of any prior offenses other than the two prior
theft offenses alleged to nake the instant theft a fel ony was
before the jury before the punishnment stage; nor were the
habi tual offender prior offense allegations read to the jury
before the puni shnent stage.

81 n Spencer, the Suprene Court noted that its ruling on the
constitutional issue before it was limted to the
procedur es—+nvol ving the subm ssion of prior convictions to the
jury—enbodi ed in Vernon's Ann. Tex. Code Crim Proc. Art. 642
(1941). The Court recogni zed that Texas had just passed Vernon's
Ann. Tex. Code CrimProc. Art. 36.01 (effective Jan. 1, 1966), and
clarified that this new statute was not before the Court. I|d.

10



Court afforded sone insight, however, into its position regarding
the utility, and perhaps even necessity, of |limting instructions
in this context when it renarked:

"To say the United States Constitution is infringed sinply

because this type of evidence may be prejudicial and limting

instructions inadequate to vitiate prejudicial effects, would
make inroads into this entire conplex code of state crimnal
evidentiary | aw, and woul d threaten ot her | arge areas of trial

jurisprudence."” 1d. at 562, 87 S.Ct. at 653.

In Thomas v. Estelle, supra, this Court confronted a situation
inwhichalimting instruction had not been given in this context,
and concluded that the absence of such a limting instruction
precl uded the application of Spencer. 587 F.2d at 698. In Thonas,
the district court had granted habeas relief to the petitioner
because enhancenent paragraphs contai ni ng evi dence of petitioner's
two prior felony convictions were read to the jury at the outset of
the guilt-innocence portion of the petitioner's bifurcated trial,
and the court did not give a limting instruction: "the | ower
court apparently concluded that the lack of alimting instruction
allowed the jury to use this enhancenent evidence to prejudice
petitioner as one with crimnal propensities.” |d. This Court,
however, did not reach the issue whether constitutional error
resulted from the adm ssion of prior conviction enhancenent
evidence without a limting instruction because the petitioner in

Thomas wai ved his right toraise this issue by failing to object or

to request alimting instruction at trial. |1d. W nevertheless

385 U.S. at 569 n. 2, 87 S.C. at 650 n. 2. Wen Spencer was
tried Texas did not bifurcate trials into guilt-innocence and
puni shnment stages, and habitual offender allegations in the
indictnment were read to the jury.

11



observed that, "Wiile we may think it wser that enhancenent
par agraphs never be read in the separate guilt proceedi ng, as Texas
| aw now requires, we cannot say that due process is denied if the
paragraphs are read and followed by a limting instruction.” 1d.

In the present case, Smallwood's counsel did tinely object to
opposi ng counsel's reference—+n opening statenent—+to Snallwod's
prior theft convictions and, subsequently, to the court's inclusion
of Smal|lwood's two prior theft offenses inthe jury charge. Before
subm ssion of the charge to the jury, counsel for Smallwood urged
that the followng instruction be read to the jury:

"You are instructed that certain evidence was adm tted before

you in regard to the defendant's having been charged and

convicted of an offense or offenses other than the one for
which he is nowon trial. Such evidence cannot be consi dered
by you agai nst the defendant as any evidence of guilt in this
case. Said evidence was admtted before you for the purpose
of aiding you, if it does aide you, in passing upon the wei ght
you wi Il give his testinony and you wi ||l not consider the sane
for any other purpose.™

The trial court overruled Smallwood' s objections and refused to

give this requested limting instruction.

We decline, however, to reach the issue of whether the state
trial court's actions in overruling the objections and refusing to
givethisrequestedlimtinginstruction constituted constitutional
error because, even if the trial court did commt constitutiona
error, this Court clarified in Thomas that such error nust have
rendered the trial fundanmentally unfair in order to afford a basis
for relief under section 2254. 587 F.2d at 698. Applying this

precept to a claim that a state court's adm ssion of hearsay

evidence violated the defendant's rights under the Confrontation

12



Cl ause, this Court noted that "federal habeas corpus relief wll
not be granted unless the error "had substantial and injurious

effect or influence in determining the jury's verdict.'

Penmberton v. Collins, 991 F.2d 1218, 1226 (5th Cr.) (quoting

Brecht v. Abrahanson, 507 U. S. 619, ----, 113 S.C. 1710, 1714, 123
L. Ed. 2d 353 (1993)), cert. denied, --- US ----, 114 S.C. 637
126 L.Ed.2d 596 (1993). In the present case, Snallwood was

apprehended |eaving a Fiesta Mart grocery store with packages of
meat, which he had not paid for, concealed on his person. The
officer fromthe Loss Prevention O fice who apprehended Snal | wood
just outside the door of the store testified that Smal |l wood sai d,
"I know what it's about. I'"'m not going to fight you. | just
needed this." As we noted in Thomas, "The danger inherent in the
adm ssion of prior convictions is that juries may convict a
def endant because he is a "bad nman' rather than because evi dence of
the crinme of which he is charged has proved himguilty." 587 F.2d
at 698 (citing Mchelson v. United States, 335 U S. 469, 475-76, 69
S.C. 213, 218-219, 93 L.Ed. 168 (1948)). In the present case, the
state trial court's actions in overruling Smallwood' s objections
and refusing to give the requested |limting instruction had no
substantial and injurious effect or influence on the jury's
verdict; the evidence of Smallwood's guilt is overwhel m ng.

W now turn to Smallwood's third point of error, which
asserts that the sinultaneous application of Tex.Penal Code Ann.
Sections 31.03(e)(4)(E) and 12.42(d) constitutes doubl e enhancenent

in violation of the Double Jeopardy Cl ause of the Fifth Arendnent.

13



In determ ning whether the inposition of nmultiple punishnents in a
single proceeding violates the Double Jeopardy Cause, it is
necessary to ascertain whether the | egislative branch i ntended the
puni shnment i nposed. M ssouri v. Hunter, 459 U. S. 359, 365-369, 103
S.. 673, 678-679, 74 L.Ed.2d 535 (1983). "The |egislature may
i npose what ever punishnents it sees fit for any conbination of
crinmes subject only to the limtations of the eighth anendnent.”
Davis v. Herring, 800 F.2d 513, 516 (5th G r. 1986).

Smal lwood's initial offense of conviction, a class B
m sdenmeanor under Texas law, was nmde a felony grade offense
pursuant to Tex.Penal Code Ann. Section 31.03(e)(4)(E). This in
turn triggered the operation of Tex.Penal Code Ann. Section
12.42(d), the Texas habitual offender enhancenent provision.
Smal | wod argues that Section 31.03(e)(4)(E) is a "special and
speci fic" enhancenent statute that was intended to apply to the
excl usion of any other habitual offender provision. He contends
that it is not at all clear that the state | egislature intended for
these two enhancenent statutes to be applied in conbination.

To the contrary, the Texas Court of Crim nal Appeals has held
that the Texas legislature did intend for Sections 31.03(e)(4)(E)
and 12.42(d) to be applied in conjunction. See Rawings v. State,
602 S. W 2d 268, 269-271 (Tex.Crim App. 1980); Foster v. State, 603
S.W2d 879, 880-881 (Tex.Crim App.1980). Accordingly, this Court

is bound to accept the Texas courts' construction of these state

14



st at ut es. M ssouri, 459 U.S. at 367-69, 103 S.C. at 679.°
Moreover, the constitutionality of enhancenent statutes such as
Section 12.42(d) has been sustained agai nst contentions that they
violate "constitutional strictures dealing with doubl e jeopardy, ex
post facto |aws, cruel and unusual punishnment, due process, equal
protection, and privileges and imunities." Spencer, 385 U.S. 554,
560, 87 S.Ct. 648, 651. The "doubl e enhancenment" of Snallwood's
of fense did not, therefore, violate the Double Jeopardy C ause.
The fourth and final point of error presented by Smal |l wood is
t hat Tex. Penal Code Ann. Section 31.03(e)(4)(E) is unconstitutional
in that: (1) it denies defendants due process and equal
protection; (2) it IS applied discrimnatorily and
di sproportionately to blacks and ol der defendants; and (3) it is
anbi guous and over broad. The first two of these clainms can be
considered together, as Smallwod's contention is that Section
31.03(e)(4)(E) denies equal protection in that it is applied
discrimnatorily and di sproportionately to bl acks, ol der defendants
and other mnorities, such as Mexican-Anericans. I n support of
this claim Smallwod states that he knows two other prisoners
sent enced under the above statute, and that both of these prisoners
are bl ack. He concedes that his incarceration and insufficient
funds have precluded "a survey and proper research to prove his

point."

Even where cunul ative punishnments for the sane offense are
aut hori zed by the legislature, the Double Jeopardy C ause is not
of fended. See United States v. McCarty, 36 F.3d 1349, 1361 (5th
Cir.1994) (citing Mssouri, 459 U S. at 365-67, 103 S.C. at
678) .

15



In Ross v. Estelle, 694 F.2d 1008 (5th G r.1983), this Court
concl uded that "a court cannot consider a habeas petitioner's bald
assertions on a critical issue in his pro se petition ... nere
conclusory allegations do not raise a constitutional issue in a
habeas proceeding."” ld. at 1011-1012. Smal | wod' s equal
protection allegations do not constitute the kind of evidence
necessary to raise a fact issue sufficient to warrant an
evidentiary hearing. In Wcker v. MCotter, 798 F.2d 155 (5th
Cir.1986), this Court recognized that, to raise a fact 1issue

warranting an evidentiary hearing on an equal protection claim "a
statistical proffer nust be "so strong that the results would
permt no other inference but that they are the product of racially
discrimnatory intent or purpose.' " ld. at 157 (citations
omtted). Snallwood not only does not neet this test, he has not
al |l eged any facts which would even give rise to any suspicion of a
reasonabl e possibility that that could be net.

Smal | wood additionally contends that Section 31.03(e)(4)(E)
deni es equal protection because theft is the only of fense of noral
t ur pi tude whi ch includes a provision for enhancing a third of fense
m sdeneanor to a felony. |In support of this contention, he notes
that the theft of services statute, Tex.Penal Code Ann. Section
31.04, contains no conparable provision.

When nei ther a fundanental right nor a suspect classification
is inplicated, a legislative classification is subject to review

under the rational basis test to determine if the classification

rationally pronotes a |legitimte governnental objective. Brennan

16



v. Stewart, 834 F.2d 1248, 1257 (5th Cir.1988). The classification
of "theft offenders"” does not inplicate a suspect class or inpinge
upon a fundanental right. Thus, the classification of theft
of fenders pursuant to Section 31.03(e)(4)(E) is subject to rational
basis review. There has been no argunent nmade, nor is there any
reason to concl ude, that the Texas | egi slature's decision to punish
repeat theft offenders in this manner is not rationally related to
a legitimate governnental objective. "The legislature has the
authority to define different offenses and to provide different
penalties for them" Perkins v. Cabana, 794 F.2d 168, 169 (5th
Cr.), cert. denied, 479 U S. 936, 107 S.C. 414, 93 L.Ed.2d 366
(1986) .

Smal | wood's final equal protection claim challenges the
all eged practice by which the decision—+teft to the discretion of
the prosecutor—+o apply these two enhancenent provisions together
is made only after a defendant refuses a plea bargain. It is clear
t hat due process is not violated when a state prosecutor exercises
his discretion and charges a defendant as a habitual offender for
refusing a plea bargain. Bordenkircher v. Hayes, 434 U S. 357, 98
S.C. 663, 54 L.Ed.2d 604 (1978).

In the third conponent of this <challenge to the
constitutionality of Section 31.03(e)(4)(E), Smal |l wood cl ai ns t hat
this statutory provision is anbi guous and overbroad. |In support of

this claim Smallwod notes that: Section 31.03(e)(4)(E) reaches

17



thefts from$.01 to $750. 00%° Texas courts have denonstrated sonme
confusion over whether this statute is an enhancenent statute;
and, a person of common intelligence is required to guess whet her
the legislature intended that Section 31.03(e)(4)(E) nay be joined
wi th the habitual offender statute.

"A penal statute is void for vagueness unless it "define[s]
the crimnal offense with sufficient definiteness that ordinary
peopl e can understand what conduct is prohibited and in a manner
t hat does not encourage arbitrary and di scrimnatory enforcenent.'
" Buckley v. Collins, 904 F.2d 263, 266 (5th Cr.), cert. denied,
498 U.S. 990, 111 S. . 532, 112 L.Ed.2d 543 (1990) (quoting
Kol ender v. Lawson, 461 U. S. 352, 356-58, 103 S.C. 1855, 1858, 75
L. Ed.2d 903 (1983). Wile it may be arguable that Texas courts
have denonstrated sonme confusion regardi ng the characteri zati on of
Section 31.03(e)(4)(E) as an enhancenent statute, this anbiguity
can have no effect on Smal | wood' s under st andi ng of what conduct is
prohi bited by Section 31.03(e)(4)(E)—theft. See Gant v. State, 606
S.W2d 867, 871-872 n. 9 (Tex.Crim App.1980). Snmallwood fails to
explain how the purportedly uncertain joint applicability of
Sections 31.03(e)(4)(E) and 12.42(d) inpacted his understandi ng of
what conduct was prohibited. The fact that overl apping statutes
create uncertainty as to which crine nmay be charged—and therefore
whi ch penalties m ght be inposed—does not render the overl apping

statutes wunconstitutionally anbiguous as long as the statutes

Thi s was the range of theft offenses enconpassed wthin
t he | anguage of Section 31.03(e)(4)(E) at the tinme Smal |l wood was
char ged.
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clearly define the prohibited conduct and authorized puni shnent.
United States v. Batchelder, 442 U.S. 114, 123-24, 99 S. C. 2198,
2204, 60 L.Ed.2d 755 (1979).

Finally, Smallwood's argunent that Section 31.03(e)(4)(E) is
overbroad nust fail. A statute is overbroad if it reaches a
subst anti al anount of constitutionally protected conduct. Ferguson
v. Estelle, 718 F.2d 730, 732-733 (5th G r.1983). Snallwod has
failed to explain how stealing goods of any value mght be
constitutionally protected conduct.

Concl usi on
Having fully considered and rejected each of Smallwod' s
points of error, the judgnment of the district court is accordingly

AFF| RMED.
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