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BENAVI DES, Circuit Judge:

On this third appeal in this case, Plaintiff-Appellant W
Douglas Wllianms ("WIIlians") appeals the district court's order
granting the notion of the United States to substitute itself as
def endant in place of Congressman Jack Brooks ("Brooks") pursuant
to the Westfall Act, 28 U.S.C. 8§ 2679(d), and the court's di sm ssal
for failure to state a claim upon which relief may be granted.
Finding that as a matter of | aw Brooks was acting within the scope
of his enploynent for purposes of the Westfall Act at the tine he
all egedly nmade defamatory statenents against WIllians during a

television interview, we affirm



| . BACKGROUND

On February 22, 1988, WIllians and his political consulting
firm Texas Dynamcs, Inc., filed suit in Texas state court agai nst
Brooks, alleging that Brooks defanmed themduring a press interview
on February 24, 1987 in Brooks's Washington, D.C. office, by a
Houston, Texas television station, concerning the status of an
appropriations bill to restore the Battleship Texas.!? Br ooks
renoved the action to federal court and invoked the defense of
official inmunity.

On March 16, 1990, the district court denied Brooks's notion
to dismss based on official imunity. Brooks filed an
interlocutory appeal to this Court, and we affirmed the denial of
Brooks's notion to dismss.? Wile the appeal was still pending,
the district court dism ssed the case for failure of the parties to
file a joint pretrial order. W reversed the dism ssal, holding
that the district court was divested of jurisdiction during
pendency of Brooks's interlocutory appeal, and remanded for further
proceedi ngs. 3

Fol | ow ng t he second renmand, a designated official of the U S

Departnent of Justice, acting on behalf of the Attorney GCeneral

' WIllians and his firmcontracted with the Battl eship Texas
Advi sory Board to raise noney for the restoration, and | obbi ed for
an appropriation slightly in excess of five mllion dollars.

2 Wlliams v. Brooks, 945 F.2d 1322 (5th Cir. 1991), cert.
denied, 504 U.S. 931, 112 S.Ct. 1996, 118 L.Ed.2d 592 (1992).

3 WIlians v. Brooks, 996 F.2d 728 (5th Cir. 1993).
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certified that Brooks was acting within the scope of his enpl oynent
in accordance with the Westfall Act, 28 U S.C. § 2679(d)* at the
time of the alleged events formng the basis of the defamation
Sui t. Brooks then filed a motion with the district court to
substitute the United States as sol e defendant under the terns of
the Westfall Act, and to proceed in accordance with the terns of
the Federal Tort Clains Act ("FTCA"), 28 U S.C. 88 1346(b), 2671-
2680. The United States al so noved to dism ss on the ground that
under the FTCA no action may lie against the United States for
def amati on

The district court granted both the notion to substitute and
the notion to dism ss. Relying on Third CGrcuit caselaw, the
district court found certification to be prim facie evidence that
Brooks's chal | enged conduct was within the scope of his enpl oynent,
and thus, the burden shifted to WIllians to cone forward wth
specific facts to rebut the certification. After review ng the
subm ssions on file with the court, the district court concluded
that Wllianms failed to neet his burden.

1. FEDERAL EMPLOYEE UNDER THE WESTFALL ACT

4 Section 2679(d)(2) provides in pertinent part:

Upon certification by the Attorney Ceneral that the
def endant enployee was acting within the scope of his
office or enploynent at the tinme of the incident out of
whi ch the cl ai marose, any civil action...shall be deened
to be an action or proceedi ng brought agai nst the United
States under the provisions of this title and al
references thereto, and the United States shall be
substituted as the party defendant.
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WIlianms suggests that Brooks, as a Menber of Congress,
is not an "enployee of the governnent" under the FTCA Thi s
argunent raises a question of statutory interpretation requiring de
novo revi ew on which neither party bears the burden of proof. See
Sullivan v. United States, 21 F.3d 198, 201 n. 6 (7th Cr.), cert.
denied, _ US.___, 115 S.Ct. 670, 130 L.Ed.2d 604 (1994).

The FTCA defines an "enpl oyee of the governnent"” to include
"officers or enployees of any federal agency...and persons acting
on behal f of a federal agency in an official capacity, tenporarily
or permanently in the service of the United States, whether with or
W t hout conpensation.” 28 U S. C § 2671. Prior to the Westfal
Act anmendnents to the FTCA, the term "federal agency" only
enconpassed the Executive Branch of the federal governnent.
However, in 1988, Congress extended coverage under the FTCA to
of ficers and enpl oyees of the legislative and judicial branches.
See Westfall Act, Pub.L. No. 100-694, § 3, 102 Stat. 4563, 4564
(1988); see also H R Rep. No. 100-700, 100th Cong., 2d Sess. b5,
reprinted in 1988 U S.C. C. A N 5945, 5948 ("Section 3 of HR 4612
explicitly extends the coverage of the FTCA to officers and
enpl oyees of the legislative and judicial branches. The FTCA
currently covers enployees of the Executive Branch only."). A
Menber of Congress who holds an office in the U S House of
Representatives is <clearly an enployee or officer of the
| egi slative branch of the federal governnent. The plain | anguage
of the statute thus suggests that Menbers of Congress are enpl oyees

of the governnent, for "[s]ection 2679(b)(1) applies wthout



exception to 'any enpl oyee of the Governnent,' and section 2671, as
anended by the Westfall Act, provides that officers and enpl oyees
of the [legislative branch] are enconpassed within that phrase.”
Sullivan, 21 F.3d at 202. |f Congress intended to exclude Menbers
of Congress from the protection of the FTCA it could have
expressly done so within the | anguage of the Act. Therefore, we
find that as an enployee of the governnent as defined under the
FTCA, Brooks is eligible for coverage if his conduct at issue was
within the scope of his enpl oynent.
I11. SCOPE OF EMPLOYMENT
A

In our recent decision in Garcia v. United States, 62 F.3d
126, 127 (5th Cr. 1995) (en banc), we held that the Attorney
Ceneral's certification of scope of enploynent under the Westfall
Act is subject to judicial review Furthernore, we concluded that
the court's de novo revi ew of whet her a federal enployee was acting
wthin the scope of his enploynent under the Act requires the
application of the lawof the state in which the enpl oyee's conduct
occurr ed. | d. The question that remains unanswered after our
decision in Garcia is which party bears the burden of proof.

Only two circuits have held that the Attorney General's
certification constitutes conclusive evidence that the defendant-
enpl oyee was acting within the scope of his enploynent.® Four

circuits, the D.C., Third, Sixth and Ei ghth, weigh the Attorney

5 Johnson v. Carter, 983 F.2d 1316 (4th Cir.), cert. denied,
__uUusSs __, 114 s.C. 57, 126 L.Ed.2d 27 (1993); Aviles v. Lutz,
887 F.2d 1046 (10th G r. 1989).



Ceneral's certification as prima faci e evidence that the enpl oyee's
chal l enged conduct was within the scope of his enploynent.?
"Therefore, 'the burden of altering the status quo' is on the
plaintiff, who nust cone forward with specific facts rebutting the
governnent's scope-of -enpl oynent certification.” Brown, 949 F. 2d
at 1012 (internal quotations omtted).

The Ninth, Seventh, Eleventh and First Circuits place the
burden on the plaintiff to establish that the enpl oyee's conduct
exceeded his scope of enploynent without deferring to the Attorney
General's certification as prina facie evidence.” In S.J. & W
Ranch, the Eleventh Crcuit concludes that the Attorney CGeneral's
scope certification does not warrant judicial deference based on:
1) the interpretation that renoval and substitution determ nations
under the Act are separate and distinct from scope of enpl oynent;
2) the concern that giving a conclusive effect for purposes of
substitution woul d enhance the power of the executive branch to
dictate the judicial branch's subject matter jurisdiction, thereby
rai sing separation of power issues; 3) the view that the Attorney

Ceneral does not possess expertise in determning an enployee's

6 Kinbro v. Velten, 30 F.3d 1501, 1509 (D.C. Cir. 1994),
cert. denied, __ _US __ , 115 S . C. 2584, 132 L.Ed.2d 833 (1995);
Melo v. Hafer, 13 F.3d 736, 747 (3d Cr. 1994); Arbour v. Jenkins,
No. 91-2299, 1993 W 342872, at *2 (6th Cr. Sept. 8, 1993) (per

curiam); Brown v. Arnstrong, 949 F.2d 1007, 1012 (8th G r. 1991).

" Meridian Int'l Logistics, Inc. v. United States, 939 F. 2d
740, 744-45 (9th Cir. 1991); Hanrick v. Franklin, 931 F.2d 1209,
1211 (7th Cr.), cert. denied, 502 U S 869, 112 S.Ct. 200, 116
L. Ed.2d 159 (1991); S.J. & W Ranch, Inc. v. Lehtinen, 913 F.2d
1538, 1543 (11th Cr. 1990), nodified, 924 F.2d 1555 (11th Cr.),
cert. denied, 502 U S 813, 112 S. C. 62, 116 L.Ed.2d 37 (1991);
Nasuti v. Scannell, 906 F.2d 802, 813 (1st Cr. 1990).
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scope of enploynent under the applicable state law, and 4) the
concern that the highly discretionary nature of the Attorney
General's certification may create a high risk of abuse. 1d.8 For
the reasons set forth in S.J. & W Ranch, we agree that the
plaintiff should bear the burden of proof wthout weighing the
Attorney General's certification as prinma facie evidence of scope
of enpl oynent, and we adopt the placenent of the burden of proof on
the plaintiff to show that the defendant's conduct was not within
the scope of his or her enploynent as applied by the Ninth,
Seventh, Eleventh and First Crcuits.
B

Texas l|law controls in this case wth regard to the
determ nati on of whether Brooks was acting within the scope of his
enpl oynent under the Westfall Act, even though the interview at
i ssue took place in Washi ngton, D.C. "Texas has adopted the nost-
significant-relationship test for determning which state's |aw
applies to a tort action." Levine v. CMP Publications, Inc., 738
F.2d 660, 667 (5th Cr. 1984) (citing GQutierrez v. Collins, 583
S.W2d 312 (Tex. 1979)). As in Levine, Texas is the state where
Wlliams is domciled, and where his firmis |ocated. See id. See
al so Restatenent (Second) of Conflicts, 8 150(2). |In addition, the
broadcasting of the television interview took place in Houston,
Texas. Thus, the alleged defamation of WIllianms and any resulting

harm essentially took place in the State of Texas.

8 See also Meridian Int'l Logistics, Inc., 939 F.2d at 744;
Nasuti, 906 F.2d at 812-13.



Under Texas law, determnation of scope of enploynent is
appl i ed under the theory of respondeat superior; "enployers may be
held |iabl e for negligent acts by their enpl oyees under a theory of
respondeat superior only if the enployee's actions are in the
course and scope of their enploynent."” Mata v. Andrews Transport,
Inc., 900 S.W2d 363, 366 (Tex. App.--Houston 1995).°
To find that the enpl oyee acted within the scope of enpl oynent, the
action of the enployee nust be:
within the general authority given him

n furtherance of the enployer's business; and

[
for the acconplishnment of the object for which the
enpl oyee was enpl oyed.

(1)
(2)
(3)

ld. (citing Drooker v. Saeilo Mdtors, 756 S.W2d 394, 397 (Tex.
App. --Houston 1988, wit denied)). "To be within the scope of
enpl oynent, 'the conduct nust be of the sane general nature as that

authorized or incidental to the conduct authorized. Kelly v.
Stone, 898 S.W2d 924, 927 (Tex. App.--Eastland 1995, wit
requested) (quoting Smth v. MSystemFood Stores, Inc., 297 S. W 2d
112, 114 (Tex. 1957)). Defamation is defined under Texas | aw as an
intentional tort. See City of Henpstead v. Kmec, 902 S.W2d 118,

122 (Tex. App.--Houston 1995). An enployee's intentional tort is

® WIllians asserts that Texas |aw distingui shes scope of
office from scope of enploynent. The cases he cites predate the
enact nent of the Texas Tort Clains Act. See Southern Surety Co. v.
Hi dal go County, 83 S.W2d 313 (Tex. 1935); Brown v. Sneed, 14 S.W
248 (Tex. 1890). We find that no such distinction between scope of
office and scope of enploynent under Texas |aw. After the
enactnment of the Texas Tort Cains Act, liability of a state
governnental unit was determ ned by whet her the enpl oyee was acti ng
within his scope of enploynent, not by duties defined by state
statute. Accordingly, we apply scope of enpl oynent under the Texas
theory of respondeat superior.



inputed to the enpl oyer under the doctrine of respondeat superior
when conmtted in the scope of enploynent. Houston Transit Co. v.
Fel der, 208 S.W2d 880, 881 (Tex. 1948) (citing aulf, C & S. F.
Ry. Co. v. Cobb, 45 S.W2d 323, 325 (Tex. Giv. App. 1931, wit
dismd)).?®

WIllians concedes that Menbers of Congress traditionally
comuni cate to the public about issues of law, often expressing
their concerns and opinions about the need to change the | aws.
| ndeed, the legislative duties of Menbers of Congress are not
confined to those directly nentioned by statute or the
Constitution. Besides participating in debates and voting on the
Congressional floor, a primary obligation of a Menber of Congress
in arepresentative denocracy is to serve and respond to his or her
constituents. Such service necessarily includes informng
constituents and the public at | arge of issues being considered by
Congress. It is unnecessary to the resolution of the case at bar
to present an exhaustive list of the duties of Menbers of Congress

or those activities that would or would not fall within a purview

10 | ndeed, an enployee's willful and malicious actions nade
in the scope of his enploynent, or any acts which are so connected
wth and imediately grow out of another act of the enployee
i nput abl e to the enployer, are inputed to the enpl oyer unless the
enpl oyee's actions involve serious crimnal activity. Cobb, 45
S.W2d at 325; Hooper v. Pitney Bowes, Inc., 895 S.W2d 773, 777-78
(Tex. App.--Texarakana 1995, wit denied). Under the exception, an
enpl oyer is not |iable for the enpl oyee's intentional or malicious
actions that are unforeseeable considering the enployee's duties.
ld. (citing Adam v. Dobie, 440 S.W2d 330, 334 (Tex. Gv. App.--
San Antonio 1969, wit dismd); 1 J. HADLEY EDGAR & JAVES B. SALES, TEXAS
TORTS & REMEDIES 8§ 4.02(2)[f] (1994)). Thus, even crimnal acts can
be in the course and scope and inpute liability if the acts are
foreseeabl e consi dering the enpl oyee's duti es.
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of activities taken in the course and scope of one's position as a
Menber of Congress. In the instant case we are not hesitant to
find that as a matter of |aw Brooks's statenents, including the
all eged defamatory remarks and even assum ng such remarks are
defamatory, were made in the context of an interview addressing
Congress' appropriation of noney including WIllians's | obbying fees
for the restoration of the Battleship Texas, clearly fell within
t he course and scope of his position as a Menber of Congress. This
is especially true in the case of Congressman Brooks who was
Chai rman of the House Appropriations Commttee at the tinme of the
al | eged defamati on incident.
V. CONCLUSI ON

For the reasons articul ated above, the district court's order
granting the substitution of the United States as party def endant
and dism ssing the case for failure to state a claim upon which

relief may be granted is AFFI RVED.
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