IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20563

Rl CHARD GERRY DRI NKARD,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSQON, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas

Oct ober 7, 1996
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Richard Gerry Drinkard, a Texas death row inmate, seeks a
certificate of probable cause ("CPC') to appeal the district
court's denial of his petition for a wit of habeas corpus.
Construing his application for CPC as an application for a
certificate of appealability ("COA") under 28 U S.C. 8§ 2253, as
anended by section 102 of the Antiterrorism and Effective Death
Penalty Act of 1996 (the "AEDPA"), Pub. L. No. 104-132, 110 Stat.
1214 (1996), we grant the COA because Drinkard has nade a
substantial show ng of the denial of a constitutional right.

Turning to the nerits of his appeal, the central issue we

deci de today i s whether a special instruction addressing tenporary



insanity caused by intoxication, which was given during the
sentenci ng phase of Drinkard's trial under section 8.04(b) of the
Texas Penal Code, wunconstitutionally prevented the jury from
considering mtigating evidence of intoxication that did not rise
to the level of tenporary insanity. Based on our review of
Drinkard's appeal, we conclude that the special instruction did not
have such an effect. Alternatively, and in view of the cogent
di ssent of Judge Garza, we are conpelled to address the question
whet her 28 U. S. C. § 2254(d) (1), as amended by section 104(3) of the
AEDPA, applies to our review of Drinkard' s appeal. Holding that
t he AEDPA does apply, we conclude that it bars relief because the
state court's decision on Drinkard's claimwas neither "contrary
to, [nJor . . . an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court." AEDPA, § 104(3)
(to be codified at 28 U.S.C. 8§ 2254(d)(1)). We therefore affirm
the district court's denial of Drinkard s habeas petition.
I

A Texas jury convicted Drinkard of capital nurder in the
deat hs of Louann Anthony, Ladeen Hendrix, and Jerry Millins.?
Evi dence of Drinkard's intoxication at the tinme of the nurders was

presented at both the guilt and the sentenci ng phases of his trial.

The three victinms were nurdered in Ms. Anthony's hone. Al
three victins received circul ar head wounds, consistent wi th wounds
inflicted by the head of a carpenter's hammer. In addition,
Ant hony was stabbed three tinmes in the chest; Hendrix was stabbed
several tinmes in the back and abdonen; and Millins was stabbed
fifteen tinmes in the back.



At the cl ose of the sentencing phase, the trial court submtted two

speci

al issues to the jury.? The trial court gave the follow ng

general instruction concerning the two statutory special issues:

Over

speci

[I]n determ ning each of these Special |ssues, you may
take into consideration all of the evidence submtted to
you in the full trial of the case, that is, all of the
evi dence submtted to you in the first part of this case
wherein you were called upon to determne the guilt or
i nnocence of the defendant, and all of the evidence, if
any, admtted before you in the second part of the trial
wherein you are called upon to determ ne the answers to
Speci al |ssues hereby submtted to you.

Drinkard's objection, the trial court al so gave the foll ow ng
al instruction after the general instruction:

Evi dence of tenporary i nsanity caused by i ntoxi cati on may
be introduced by the defendant in mtigation of the
penalty attached to the offense for which he is being
tried. | ntoxi cati on neans disturbance of nental or
physi cal capacity resulting fromthe introduction of any
substance into the body. Tenporary insanity caused by
i ntoxi cation neans that the defendant's nental capacity
was so disturbed fromthe introduction of the substance
into the body that the defendant did not know that his
conduct was w ong. Therefore, if you find that the
defendant at the tine of the comm ssion of the offense

At the tinme of Drinkard's trial, the Texas Code of Crim na

Procedure required the subm ssion of the followng issues to the

jury:

(1) whether the conduct of the defendant that caused the
deat h of the deceased was comm tted deliberately and with
t he reasonabl e expectation that the death of the deceased
or another would result;

(2) whether there is a probability that the defendant
would commt crimnal acts of violence that would
constitute a continuing threat to society; and

(3) if raised by the evidence, whether the conduct of
the defendant in killing the deceased was unreasonabl e in
response to the provocation, if any, by the deceased.

TeEx. CooeE CRRM PrRoC. ANNL art. 37.071(b) (West 1981). Since the
i ssue of provocation was not "raised by the evidence," the third

speci

al issue was not submtted to Drinkard' s jury.



for which he is on trial was tenporarily insane as a
result of intoxication, then you nmay take such condition
into considerationin mtigation of penalty attached for
t he of fense for which the defendant is being tried.?
The jury answered both special issues affirmatively, and the tri al
court sentenced Drinkard to death. On direct appeal, the Texas

Court of Crimnal Appeals affirmed. Drinkard v. State, 776 S.W2d

181 (Tex. Cim App. 1989). Drinkard did not petition the United
States Suprene Court for wit of certiorari.

After being denied habeas relief by the Texas Court of
Crimnal Appeals, Drinkard filed a federal habeas petition, along
wth a notion to stay his execution. The district court granted
the notion to stay and ordered the state to respond to Drinkard's
petition. After Drinkard filed an anended federal petition for
habeas relief, the state filed a notion for sunmary judgnent, and
Drinkard filed a notion for partial summary judgnment. The district
court granted the state's notion for summary judgnent, denied
Drinkard's notion for partial summary judgnent, and vacated the
stay. Drinkard filed a notice of appeal and a notion for a CPCto
appeal the district court's denial of his petition. The district
court denied the notion. Drinkard applied for a CPC with this
court in Septenber 1994, which was carried with this appeal. W

grant ed an energency notion for stay of execution in Decenber 1995.

3This instruction was given pursuant to section 8.04(b) of the
Texas Penal Code, which is a provision applicable to capital and
non-capital cases in both the guilt and sentencing phases. See
TEX. PeENAL CobE ANN. 8§ 8.04(b) (West 1994).



|1
In determ ning whether a CPC should issue in this case, we
must consi der the question in the |ight of sone relevant statutory
anendnent s under the AEDPA. Before the President signed the AEDPA
into law on April 24, 1996, a petitioner could not appeal a
district court's ruling on a habeas petition that concerned
detention arising fromstate court proceedi ngs unless a district or

circuit judge issued a CPC. 28 U.S.C. § 2253, anended by AEDPA, 8§

102; Fep. R App. P. 22(b), anended by AEDPA, 8§ 103. In Barefoot v.
Estelle, 463 U S. 880, 103 S.Ct. 3383, 77 L.Ed.2d 1090 (1983), the
Court stated the standard governing the issuance of a CPC. the
applicant nust nmnake "a substantial showing of the denial of a

federal right." 1d. at 893, 103 S.Ct. at 3394-95 (enphasi s added).

A "substantial show ng" requires the applicant to "denonstrate that
the issues are debatable anobng jurists of reason; that a court
could resolve the issues (in a different manner); or that the
gquestions are adequate to deserve encouragenent to proceed
further." Id. at 893 n.4, 103 S. C. at 3394 n.4 (internal
citations and quotation marks omtted).

Section 102 of the AEDPA anended 28 U . S.C. § 2253 to require
that a petitioner obtain a "certificate of appealability" froma

circuit judge.* AEDPA, 8§ 102 (to be codified at 28 U S. C 8§

“There appears to be a discrepancy between the anmended version
of 28 U . S.C. 8§ 2253 and the amended version of Rule 22(b) of the
Federal Rules of Appellate Procedure. Section 103 of the AEDPA
anended Rule 22(b) to reflect the change in term nol ogy contai ned



2253(c)(1)). Section 2253 nowrequires that a circuit judge issue
a COA "only if the applicant has nade a substantial show ng of the
denial of a constitutional right." AEDPA 8 102 (to be codified at
28 U.S.C. 8§ 2253(c)(2)) (enphasis added).

The Tenth Crcuit recently held that "Congress drafted the
pl ain | anguage of the newly enacted 8 2253(c)(2) to codify the
Bar ef oot standard for issuance of a certificate of probabl e cause.”

Lennox v. Evans, 87 F.3d 431, 434 (10th G r. 1996). Di sagreeing

wth the Ninth Crcuit's holding in Wllians v. Calderon, 83 F. 3d

281 (9th Cir. 1996),° the court expl ai ned:

Al t hough the Court [in Barefoot] used the word "federal,"
an applicant seeking a certificate of probable cause to
appeal a district court's denial of a 8§ 2254 petition for
wit of habeas corpus nust denponstrate a substantia
show ng of constitutional error underlying the state
conviction. W have al ways read the Barefoot standard to
requi re a habeas petitioner to make a substanti al show ng

of the denial of a federal constitutional right. |ndeed,
in the context of federal habeas review of a conviction
entered in state court, it is the only intelligible
r eadi ng.

87 F.3d at 434. W agree with the Tenth Crcuit. Accord Reyes v.

Keane, No. 95-2650, 1996 W. 420347, at *4 (2d Cr. July 29, 1996).

in 8§ 2253. AEDPA, 8§ 103 (to be codified at Fep. R App. P. 22(b)).
Even after the anmendnent, however, Rule 22(b) still permts either
a district or circuit judge to issue a COA, AEDPA, 8 103 (to be
codified at FeED. R APP. P. 22(b)), as opposed to only a circuit judge
under 8 2253(c)(1). The posture of this case obviates the need to
address this discrepancy.

The Ninth Circuit concluded sunmarily that the standard for
obtaining a certificate of appealability is "nore demandi ng" than
the Barefoot standard. 1d. at 286. The court then "assune[d],
W thout deciding, that section 2253(c)(2) does not apply
retroactively." 1d.



"Because the standard governing the issuance of a certificate of
appeal ability requires the sane showing as that for obtaining a
certificate of probable cause, application of §8 102 of the [ AEDPA]
to Petitioner's request for a certificate of probable cause would
not constitute retroactive application of a statute under Landgraf

[v. USI Film Products, Uus _ , 114 S C. 1483, 128 L.Ed.2d

229 (1994)]." 87 F.3d at 434. We will therefore treat Drinkard's
application for CPC as an application for COA
A

Drinkard first argues that the jury instruction concerning
"tenporary insanity caused by intoxication" given during the
penal ty phase of his trial violated the Ei ghth Amendnent. Drinkard
contends that the jury charge precluded the jury from considering
evidence of |esser degrees of intoxication in mtigation of his

sent ence.

°Al t hough the state argues that we have al ready consi dered and
rejected the challenge that Drinkard raises in this case, our
review of the cases cited by the state convinces us otherw se. See
Lackey v. Scott, 28 F.3d 486 (5th G r. 1994), cert. denied,

us _ , 115 s .. 743, 130 L.Ed.2d 644 (1995); Barnard V.
Collins, 958 F.2d 634, 639 (5th Gr. 1992), cert. denied, u. S.
__, 113 s .. 990, 122 L.Ed.2d 142 (1993); James v. Collins, 987
F.2d 1116 (5th Cir.), cert. denied, us _ , 114 s .. 30, 125

L.Ed.2d 780 (1993); and Cordova v. Collins, 953 F.2d 167 (5th
Cir.), cert. denied, 502 U S. 1067, 112 S.C. 959, 117 L.Ed.2d 125
(1992).




(1)
The Ei ght h Amrendnent requires an individualized determ nation
of sentencing in death penalty cases, based on the character of the
defendant, the record of the defendant, and the circunstances of

t he offense. Wodson v. North Carolina, 428 U.S. 280, 304, 96

S.C. 2978, 2991, 49 L.Ed.2d 944 (1976) (plurality opinion). In
Lockett v. Ohio, 438 U S. 586, 98 S.C. 2954, 57 L.Ed.2d 973

(1978), the Suprenme Court reversed a death sentence on Eighth
Amendnent grounds because the Chio death penalty statute |imted
the consideration of mtigating evidence. According to Lockett, a
statute cannot constitutionally preclude a sentencer "from

considering, as a mtigating factor, any aspect of a defendant's

character or record and any of the circunstances of the offense
that the defendant proffers as a basis for a sentence |ess than
death.” 1d. at 604, 98 S.C. at 2964 (plurality opinion). I n
Eddi ngs v. klahoma, 455 U S. 104, 102 S.C. 869, 71 L.Ed.2d 1

(1982), a majority of the Court enbraced Lockett's plurality rule
in striking dowmm a death sentence on Eighth Anmendnent grounds
because the trial judge limted his consideration of mtigating
evi dence. According to Eddings, a sentencer cannot "refuse to

consider, as a matter of law, any relevant mitigating evidence."’

'See also Penry v. Lynaugh, 492 U.S. 302, 319, 109 S.Ct. 2934,
2947, 106 L.Ed.2d 256 (1989) ("[I]t is not enough sinply to allow
t he defendant to present mtigating evidence to the sentencer. The
sentencer must also be able to consider and give effect to that
evi dence in inposing sentence.").




Id. at 114, 102 S.C. at 877. The Eddings Court additionally noted
that the trial judge's actions were "as if the trial judge had
instructed the jury to disregard the mtigating evidence." |[|d.,
102 S.Ct. at 877.

Dri nkard does not, and coul d not, argue that the Texas speci a
i ssues standing alone prevented the jury from considering his

intoxication at the tine of the offense. Lackey v. Scott, 28 F. 3d

486, 489 (5th Cir. 1994) ("[T]he Texas sentenci ng schene does not
preclude the jury fromgiving mtigating effect to evidence of a
defendant's voluntary intoxication at the tine of the offense"),

cert. deni ed, US _ , 115 S.Ct. 743, 130 L.Ed.2d 644 (1995);

Cordova v. Collins, 953 F.2d 167, 170 (5th Cr.) (sane), cert.

deni ed, 502 U. S. 1067, 112 S.Ct. 959, 117 L.Ed.2d 125 (1992); Kelly
v. Lynaugh, 862 F.2d 1126, 1133 (5th Cr. 1988) (sane), cert.

denied, 492 U S 925, 109 S. C. 3263, 106 L.Ed.2d 608 (1989).
| nst ead, he chal |l enges the effect of the special instruction on the
speci al issues. Drinkard argues that the chall enged i nstruction on
"tenporary i nsanity caused by i ntoxication" prevented the jury from
considering and giving effect to evidence of his intoxication if
the jury concluded that it did not rise to the |evel of tenporary
insanity, evidence that the jury otherw se could have consi dered

t hrough the two special issues standing al one.®

8The prohibition against the announcenent of new
constitutional rules of crimnal procedure on collateral review
contained in the line of cases beginning with Teague v. Lane, 489
U S 288 109 S.C. 1060, 103 L.Ed.2d 334 (1989), does not bar




The proper standard for reviewwng a challenged jury
instruction in the capital sentencing context is "whether there is
a reasonable likelihood that the jury has applied the chall enged
instruction in a way that prevents the consideration of

constitutionally relevant evidence." Boyde v. California, 494 U. S.

370, 380, 110 sS.C. 1190, 1198, 108 L.Ed.2d 316 (1990). Thi s
"reasonabl e | i kel i hood" standard does not require the petitioner to

prove that the jury "nore likely than not interpreted the
chal l enged instruction in an inpermssible way;, however, the
petitioner nust denonstrate nore than "only a possibility" of an
inperm ssible interpretation. [d. at 380, 110 S.Ct. at 1198. W
must anal yze the challenged jury instruction within the context of

the overall jury charge. Cupp v. Naughten, 414 U S. 141, 146-47

94 S.Ct. 396, 400, 38 L.Ed.2d 368 (1973). "I'n evaluating the
instructions, we do not engage in a technical parsing of this
| anguage of the instructions, but instead approach the instructions
in the sane way that the jury would--with a "~commonsense

understanding of the instructions in the light of all that has

relief in this case. Ganting the relief Drinkard requests would
not be a "newrule" under the Teaque |ine of cases because it would
represent the application of "a well-established constitutiona
principle to govern a case which is closely analogous to those
whi ch have been previously considered in the prior case |aw "
Penry, 492 U.S. at 319, 109 S.Ct. at 2947 (internal quotation marks
and citation omtted); see also Wight v. West, u. S. L,
112 S. . 2482, 2497, 120 L.Ed.2d 225 (1992) (C)Cbnnor J.,
concurring in judgnent) ("If a proffered factual di stinction
bet ween the case under consideration and pre- existing pr ecedent
does not change the force with which the precedent's underlylng

principle applies, the distinction is not neaningful . . . .").

-10-



taken place at the trial.'" Johnson v. Texas, us

113 S. Ct. 2658, 2669, 125 L.Ed.2d 290 (1993) (quoting 494 U S. at
381, 110 S.Ct. at 1198).°
(a)

Focusing initially on the language of the challenged
instruction itself, we conclude that there is not a "reasonable
l'i kelihood" that the jury applied it so as to place consideration
of non-insane intoxication beyond its effective reach.1 The

i nstructi on reads:

°Al t hough parts of the follow ng anal ysis may appear contrary
to Johnson's adnonition, the dispute between the majority and the
dissent on the possibility of an inpermssible interpretation
requi res our close examnation of the challenged instruction. 1In
any case, our final conclusion does not rest upon parsing the
| anguage of the instruction, but instead upon a review of the
instruction in the context of the instructions and special issues
as a whole, and in the light of the proceedings before the jury.

Evi dence that Drinkard was intoxicated at the tinme of the
murders is «clearly "constitutionally relevant." Evi dence
inplicates the Eighth Amendnent under Lockett and Eddings if it
concerns "any of the circunstances of the offense that the
defendant proffers as a basis for a sentence |less than death."
Lockett, 438 U S at 604, 98 S. . at 2964. As argued by
Drinkard's counsel, a jury could find that a defendant who was
intoxicated at the tinme of the comm ssion of a dangerous offense
woul d not be dangerous in prison, where al cohol is not avail able.
See Parker v. Dugger, 498 U S. 308, 314, 111 S. C. 731, 736, 112
L. Ed. 2d 812 (1991) (stating that evidence that defendant "was under
the influence of |arge anounts of al cohol and various drugs . . .
during the nurders” was mtigating evidence); Skipper v. South
Carolina, 476 U.S. 1, 5, 106 S.C. 1669, 1671, 90 L.Ed.2d 1 (1986),
the Suprene Court held that evidence concerning the defendant's
good behavior injail while awaiting trial was mtigating evidence,
on the theory that a jury could opt to inpose life in prison
instead of a death sentence if convinced that the defendant woul d
not be dangerous in prison.

-11-



Evi dence of tenporary i nsanity caused by i ntoxi cati on may

be introduced by the defendant in mtigation of the

penalty attached to the offense for which he is being

tried. | ntoxi cati on neans disturbance of nental or

physi cal capacity resulting fromthe introduction of any

substance into the body. Tenporary insanity caused by

i ntoxi cation neans that the defendant's nental capacity

was so disturbed fromthe introduction of the substance

into the body that the defendant did not know that his

conduct was w ong. Therefore, if you find that the

defendant at the tinme of the conm ssion of the offense

for which he is on trial was tenporarily insane as a

result of intoxication, then you may take such condition

into consideration in mtigation of penalty attached for

the of fense for which the defendant is being tried.

In attenpting to understand the significance of this instructionto
Drinkard's claim of a deprivation of a constitutional right, we
nmust consider whether there is a reasonable |ikelihood that this
instruction, within its four corners, actually precluded the jury
fromconsidering Drinkard's non-i nsane i ntoxication as amtigating
factor. We nust first set out, therefore, what the instruction
actual ly states.

The first sentence clearly indicates that the instruction is
about tenporary insanity caused by intoxication not about
intoxication in general. It reads "[e]vidence of tenporary
insanity caused by intoxication," not "evidence of intoxication."
(Enphasi s added.) The second sentence defines "intoxication" as
the "di sturbance of nental or physical capacity resulting fromthe
i ntroduction of any substance into the body." According to the
third sentence, "tenporary insanity caused by intoxication neans
that the defendant's nental capacity was so disturbed from the

i ntroduction of a substance into his body that the defendant did

-12-



not know that his conduct was wong." (Enphasi s added.) The

instruction concl udes, "Ther ef ore, if you find that the
def endant at the tine of the conm ssion of the offense for which he

is on trial was tenporarily insane as a result of intoxication

then you may take such condition into consideration in mtigation

of the penalty . . . ." (Enphasis added.) This concluding sentence
directs the sentencer to take into account a defendant's "tenporary
insanity caused by intoxication" if it neets the definition
contained in the precedi ng sentence.

The instruction effectively tells the jury how to go about
evaluating a defendant's claimthat, at the tine he commtted the
crinme, his intoxication rendered himtenporarily insane; that is,
t hat because of his tenporary insanity caused by intoxication, he
could not have deliberately caused the death of the deceased--a
specific response to the first special 1issue under the Texas
capital sentencing schene, which asks whether the conduct was
deliberate and whether it was conmtted "with the reasonable
expectation that the death of the deceased or another would
result." The instruction thus represents a perm ssible attenpt
to structure how the sentencing jury wll consider a particular
mtigating circunstance, nanely, tenporary insanity caused by

intoxication. See, e.qg., Boyde, 494 U. S. at 377, 110 S.Ct. at 1196

(1990) ("States are free to structure and shape consideration of

1See supra note 2.

- 13-



mtigating evidence 'in an effort to achieve a nore equitable

adm ni stration of the death penalty'" (quoting Franklin v. Lynaugh,
487 U.S. 164, 181, 108 S.Ct. 2320, 2331, 101 L.Ed.2d 155 (1988))).
"I'n other words, the challenged special instruction invited the
jury affirmatively to consider, as a mtigating factor, any
evidence that the crinme had been commtted while Drinkard was
tenporarily insane as a result of intoxication." D st.C.0p., at
36.

Drinkard argues that the use and placenent of the term "such
condition" in the fourth sentence of the challenged instruction
plausibly inforns a jury that it can only consider intoxication
("such condition") if it rises to the |level of tenporary insanity.
We cannot agree, however, that there is a reasonable I|ikelihood
that the jury interpreted the term"such condition" as referring to
the single word, "intoxication." The focus of the instruction from
the first is on "tenporary insanity caused by intoxication" as a
mtigating factor, not "intoxication" as a mtigating factor.
Wthin the concluding sentence itself, "such condition" naturally
refers, as a matter of grammatical construction, to the entire
antecedent phrase, "tenporary insanity caused by intoxication."
Thus, we cannot say there is a reasonable |ikelihood that the jury
interpreted "such condition" as referring to a truncated part of
the preceding phrase, i.e., "intoxication," as opposed to the
entire antecedent phr ase, "tenporary insanity caused by

i ntoxication."

-14-



Al t hough we cannot say that there is not sone renpote
possibility that the jury, as a whole, could have interpreted the
instruction standi ng al one so as to preclude consi deration of non-
insane intoxication, or that a single, isolated, hypothetical
"reasonable juror" could not have interpreted the instruction in
such a nmanner,'? these are not the touchstones of our inquiry.
Appl yi ng the Boyde standard, we sinply cannot say that there is a
reasonable |ikelihood that the jury as a whole, wth
"[d]ifferences . . . in interpretation . . . thrashed out in the

del i berative process," Boyde, 494 U. S. at 381, 110 S.C. at 1198,
construed the instruction standing alone as precl udi ng
consideration of intoxication that did not rise to the level of

tenporary insanity.?®3

2Prjor to Boyde's "reasonabl e |ikelihood" standard, we judged
jury instructions in this context by the "reasonable juror"
standard. See California v. Brown, 479 U S. 538, 541, 107 S. C
837, 839, 93 L.Ed.2d 934 (1987).

13\We are unpersuaded by dicta in Tucker v. State, 771 S.W2d
523 (Tex. Crim App. 1988), which suggests that the plain | anguage
of the special instruction does not allow a jury to consider
mtigating evidence of intoxication unless it rises to the | evel of
tenporary insanity. |d. at 534 &n.4. The Texas Court of Crim nal
Appeals itself has not followed this dicta in subsequent cases.
See, e.qg., Ex Parte Rogers, 819 S.W2d 533, 536-37 (Tex. Crim App.
1991) (dinton, J., dissenting) (citing Tucker to argue that court
shoul d have granted petitioner relief because special instruction
on tenporary insanity did not enable jury to give effect to non-
I nsane i ntoxication).

W are simlarly unpersuaded by the dissent in Nethery v.
Collins, 993 F.2d 1154 (5th G r. 1993), which argued that the

speci al instruction precluded consideration of non-i nsane
i ntoxi cation based on the "reasonable juror" standard. ld. at
1163-65 (King, J., dissenting). Qur holding rests on the

application of the nore stringent "reasonabl e |ikelihood" standard.

-15-



(b)
Turning to the instructions as a whole, Cupp v. Naughten, 414

US at 146-47, 94 S. . at 400, we cannot say that there is a
reasonabl e | i kelihood that the jury interpreted the instructions as
precl udi ng the consideration of Drinkard's intoxication if it did
not rise to the level of tenporary insanity. Prior to the
chal  enged instruction, the trial court clearly and unanbi guously
charged the jury to consider all of the evidence in answering the
speci al issues:

[I]n determ ning each of these Special |ssues, you may

take into consideration all of the evidence submtted to

you in the full trial of the case, that is, all of the

evi dence submtted to you in the first part of this case

wherein you were called upon to determne the guilt or

i nnocence of the defendant, and all of the evidence, if

any, admtted before you in the second part of the trial

wherein you are called upon to determ ne the answers to

Speci al |ssues hereby submtted to you.
(Enphasi s added.) This general instruction necessarily and
undeni ably directed the jury to consider Drinkard's evidence of
intoxication in answering the special issues. The fact that the
charge included this affirmative instruction to consider all the
evidence strongly supports our conclusion that there is not a
reasonabl e | i kel i hood that the jury understood the instructions, as

a whol e, as precluding consideration of non-insane intoxication.

Finally, although sone | anguage i n our recent decision in Rogers v.
Scott, 70 F.3d 340 (5th Gr. 1995), possibly could be read to
support a contrary conclusion, id. at 343-44, the court clearly did
not reach the ultimate question before us today. 1d. at 344.

-16-



The inclusion of this general instruction in the charge al so
undercuts the possibility of concluding that there is a reasonabl e
i kelihood that the jury interpreted the existence of an explicit
instruction nentioning intoxication in the context of tenporary
insanity as inplicitly foreclosing the consideration of |esser
forms of intoxication. |In other words, we cannot say that it is
reasonably likely that the jury, instructed to consider "evidence

of tenporary insanity caused by intoxication,” would interpret this
instruction as neaning that it "could consider evidence of
intoxication only if it produces tenporary insanity." Thi s

variation on the canon of statutory interpretati on expressi o uni us-

-mentioning one thing inplies the exclusion of another--is
particularly i napt where the inplication of exclusion flies in the
face of an affirmative direction not to exclude consideration of

any evidence. Cf. Blystone v. Pennsylvania, 494 U. S. 299, 308, 110

S.Ct. 1078, 1084, 108 L.Ed.2d 255 (1990) (holding that specific
mtigating factor providing for consideration of "extrene"
di sturbance, "substantial" inpairnment, or "extrene" duress did not
foreclose jury's consideration of |esser degrees of disturbance,
i npai rment, or duress because trial court "nmade clear to the jury
that [list of statutory mtigating factors] were nerely itens it
could consider" and trial court instructed jury that it could
consider "any other mtigating matter"). Al t hough the Court in
Boyde explicitly distinguished "those i nstances where we have found

broad descri ptions of the evidence to be considered insufficient to
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cure statutes or instructions which clearly directed the sentencer
to disregard evidence," 494 U S. at 384, 110 S.Ct. at 1200 (citing
Hi tchcock v. Dugger, 481 U.S. 393, 398-99, 107 S. . 1821, 1824-25,

95 L. Ed.2d 347 (1987), and Lockett, 438 U S. at 608, 98 S.Ct. at
2966),* the challenged instruction in this case did not clearly
direct the sentencer to disregard intoxication for all reasons
except to the extent that it supported tenporary i nsanity caused by
i nt oxi cati on.

(c)

Furthernore, the interplay between the chall enged instruction
and the special issues also | eads us to conclude that there is not
a reasonable likelihood that the jury applied the chall enged
instruction so as to preclude consideration of non-insane
i ntoxi cation. The challenged instruction, by its ow terns and as

a matter of common sense, is relevant only to the first of the two

¥'n H tchcock, the petitioner challenged the jury charge given
to an advisory jury at the penalty phase of his capital nurder
trial. The charge, pursuant to Florida statute, |isted seven
specific mtigating factors for the jury to consider. 481 U S. at
396 n. 3, 107 S. . at 1823 n.3. The judge instructed the jury that
""[t]he mitigating circunstances which you nmay consider shall be
the following [list of statutory mtigating circunstances]."'" |d.
at 1824, 107 S.C. at 1824 (quoting Tr. of Advisory Sentence)
(second alteration added). The petitioner argued that none of the
seven factors allowed the jury to consider evidence of his
background, <character, and potential for rehabilitation in
mtigation of penalty. 1d. at 396-98, 107 S.C. at 1823-24. The
Court found that "it could not be clearer that the advisory jury
was i nstructed not to consider, and the sentencing judge refused to
consi der, evidence of nonstatutory mtigating circunstances,"” and
held that the petitioner's death sentence violated the Eighth
Amendnent. [d. at 398-99, 107 S.C. at 1824-25.
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speci al issues that the jury was required to answer under the Texas
capital sentencing schene and thus would have no effect on the
jury’s consideration of the second special issue.?®

The first special issue requires the jury to | ook back in tine
and determne whether the defendant acted deliberately in
commtting the nurder. Tex. Code Crim Proc. Ann. art. 37.071(Db)
(West 1981) ("[Whether the conduct of the defendant that caused
the death of the deceased was conmtted deliberately and with the
reasonabl e expectation that the death of the deceased or another
would result."). The second special issue requires the jury to
|l ook forward to the defendant's future dangerousness. Art.
37.071(b) ("[Whether there is a probability that the defendant
would commt crimnal acts of violence that would constitute a
continuing threat to society."). The challenged instructionitself
asks the jury to consider whether the defendant was tenporarily
insane (or, nore specifically, "did not know his conduct was
wrong") as a result of intoxication "at the tinme of the conm ssion

of the offense,” The focus of the challenged instruction, |ike

3The Texas sent enci ng schene does not violate the Constitution
if a jury can give effect to a particular type of mtigating
evi dence only when answering one of the special issues. See G aham
v. Collins, us. __, _ , 113 s .. 892, 902, 122 L.Ed.2d 260
(1993) ("Even it Grahami s evidence, |ike Penry's, had significance
beyond the scope of the first special issue, it is apparent that
Graham s evi dence--unli ke Penry's--had mtigating relevance to the
second speci al i ssue concer ni ng hi s i kely future
dangerousness. . . . This distinction | eads us to concl ude that
neither Penry nor any of its predecessors "dictates" the relief
G aham seeks within the neaning required by Teaque.").
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that of the first special issue, is backward | ooking to the tine of
the offense. W thus think that it is not reasonably likely that
the jury would have applied the instruction to the second speci al
issue. In other words, even if there is a reasonable |ikelihood
that the jury sonehow interpreted the challenged instruction as
renmoving fromits consideration evidence of Drinkard' s non-insane
intoxication in answering the first special issue, we cannot say
that there is a reasonable likelihood that the jury applied the
chal l enged instruction to the second special issue so as to
precl ude consideration of evidence of non-insane intoxication in
answering that issue.

As in Boyde, "[e]ven were the |language . . . less clear than
we t hink, the context of the proceedi ngs woul d have | ed reasonabl e
jurors to believe that evidence of [Drinkard's non-insane
i ntoxication] could be considered in mtigation" in answering the
second special issue. 494 U.S. at 383, 110 S.Ct. at 1199. In
Boyde, the Court pointed to "[a]ll the defense evidence presented
at the penalty phase" to support its conclusion that there was not
a reasonable |likelihood that the jury msinterpreted the
instruction challenged in that case. 1d. at 383-84, 110 S.Ct. at
1199-1200. On the other hand, in G aham the Court enphasi zed t hat
"both of Grahami s two defense | awers vigorously urged the jury to
answer " no’ to the special issues based on the evidence" in denying

habeas relief. Gahamv. Collins, us at __, 113 S C

892, 902, 122 L.Ed.2d 260 (1993). Here, as in G aham we exani ne
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the context within which the instruction was given--specifically,
the argunents of Drinkard' s attorneys--to understand the effect of
the instruction. Drinkard's two attorneys described in great
detail at the sentencing hearing how the jury could take into
account Drinkard's intoxication.?

At the sentencing hearing, the state waived its right to open.
Thus, Drinkard's attorneys, M. Heath and M. Taylor, argued first.
M. Heath first introduced the subject of intoxication evidence:

| also want you to think about the | ong tal ks we had
about i ntoxication. Each and every act of wongdoing
that M. Drinkard has commtted since his release from
the penitentiary at |east by 1979 has been related to
excessive intoxication. The incidents with his wves
that were gone into by the State, you think about it.
Every time the ultimte issue was M. Drinkard was
extrenely intoxicated when these occurred.

The evidence in this particular case was, at |east
by everyone that saw him was that M. Drinkard was
drinking heavily on the evening in question, and we are
told in this jury <charge that you can consider
intoxication in mtigation of punishnent, and |I'm sure
the first thought that cones to your mnd is how are you
going to do that in this case?

Trial tr., vol. 36, at 5. M. Heath then related the intoxication
evi dence t o speci al issue nunber one, arguing that intoxication had
rendered Drinkard tenporarily insane:

Speci al issue nunber one talks about a

del i berate act. | submt to you))and |I'm still not
convinced M. Drinkard by his own hand took all three of

The argunents of counsel are relevant to a jury's
interpretation of challenged jury instructions, but the court's
instructions carry substantially nore weight. 494 U S. at 384-85,
110 S.C. at 1200. To the extent relevant, the argunents of
counsel nust al so be analyzed in context. 1d. at 385, 110 S.C. at
1200.
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those lives. I'mstill not convinced there weren't other
i ndi vi dual s i nvol ved.

[ Obj ection by the state sustained.]

But where intoxication to the point of tenporary
insanity conmes in is when we talk about an act
del i berately done. That's what logically cones to m nd.
M. Drinkard was drunk to the point of tenporary

i nsanity. The State would want you to believe that
M chael Watson was stunbling drunk that night but not
Ri chard Drinkard. It's amazing. They spent hours

toget her drinking Schnapps, MIller Lite, and then M.
Drinkard topped it off wth a Mandrax.

Trial tr., wvol. 36, at 5-6. Then M. Heath related the
i ntoxi cation evidence to special issue nunber two, arguing that
Drinkard woul d not be dangerous if not intoxicated:
One thing that you can utilize sitting as a juror is your
common sense. Common sense dictates that on the night in
question M. Drinkard was drunk out of his m nd, and then

let's tal k about this intoxicationrelationshipto all of
the offenses that M. Drinkard has coonmtted. How does

that tie in to issue nunber tw? Real sinply. M.
Drinkard is not a dangerous individual when he is not
intoxicated. | submt to you if Richard Drinkard spends

alife sentence in the Texas Departnent of Corrections he
is not going to get intoxicated, and if he's not
i ntoxi cated he's not dangerous. Think about it. Every
of fense that these individuals got up on the stand and
tal ked about, every offense, a DW, the BB gun incident,
all the recent incidents were al cohol and drug-rel ated.

Trial tr., vol. 36, at 6-7. After discussing other aspects of the
case, M. Heath returned to the intoxication evidence to concl ude
his argunent, again arguing tenporary insanity with regard to
speci al issue nunber one, and i ntoxication generally wwithregardto
speci al issue nunber two:
| think the record is clear that Ricky Drinkard was
tenporarily insane on the night in question, and I
anticipate M. Gotschall standing up at sonetine and

argui ng how can anyone commt acts |ike these, and |
submt to you they can't in their right mnd. M.
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Drinkard was not in his right mnd that night, and | beg
each and every one of you to consider the facts and the
evidence inthis case, and if you do you will cone to the
proper conclusion, and that is that the acts were not
done deliberately by reason of tenporary insanity and
further that if M. Drinkard is | ocked up, not allowed to
take drugs and not allowed to drink to excess, he wll
not be a continuing threat to society. Thank you.

Trial tr., vol. 36, at 11. After M. Heath concl uded his argunent,
M. Taylor further argued on behalf of Drinkard. He organized his
di scussi on of the intoxication evidence in a manner simlar to that
argued by M. Heath. First, he introduced the subject of
i ntoxi cation evidence:

I nt oxi cation, alcohol, drugs is alnpbst at an
epidem c stage in our society. It is))constitutes a
soci al disease, the toll of which is enornous, not only
in this case but in society in general. Just |ook at
sone of the people that have been on this w tness stand.
Look at Jerry M chael Watson. He contributes little or
nothing to society. He works very little and sits around
and gets drunk every day. Doug Bailey drinks every day.

You know, obviously Ricky Drinkard suffers fromthe
soci al di sease of al cohol and drugs. Fromthe evidence,
from Rick's statenents you know that on the night in
gquestion that there were at |east tw 12-packs of beer.
Ricky in his statenent, which is in evidence, which you
can read again, stopped off on the way to his brother's
house, bought a 12-pack of beer. They consuned that.
They consuned two pints of Schnapps. He went and bought
anot her 12-pack of beer. They consuned that. There was
marijuana. Then there was a Mandrax above all that.

Trial tr., vol. 36, at 13-14. M. Taylor then related the
i ntoxi cation evidence to special issue nunber one, arguing that
i ntoxication rendered Drinkard tenporarily insane:
. . . | suggest to you, as M. Heath has talked to
you about, that there's no way that anybody can consune

those quantities of alcohol, ingest drugs into their
system and be conscious of what they're doing, and
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Tri al

there's no way anyone under those circunstances can
del i berately do anyt hi ng.

The St ate woul d have you believe that R cky Drinkard
deli berately, intentionally wth forethought, went to
Louann Ant hony's townhouse to take the Iives of at |east
two individuals, if not three, because they tried to
elicit testinony that tried to show you that R cky knew
not only Louann Ant hony woul d be there but her sister or
cousin with her boyfriend; and they would have you
believe he deliberately went there with the idea of
killing three people. | suggest to you based on the
evi dence and based on al cohol and drugs there's no way
that Richard Drinkard could have in a nonent of sanity
been involved in such.

When you read and | ook at special issue nunber one,
| suggest to you that the only possible answer that this
jury could put down is "no."

tr., vol. 36, at 14-15. M. Taylor then related

t he

i ntoxi cation evidence to special issue nunber two, arguing that

Drinkard woul d not be dangerous if not intoxicated:

oo Sone of the acts that the State brought to you
in punishnent, the burglaries were all done by a young
man 16 and 17 years of age; and after that the problem
wth R cky Drinkard has been al cohol and drugs. M.
Heat h))during voir dire you were told that when you read
t hese questions, if you get that far, that sone of the

ternms are not going to be defined for you. |In fact, in
the two special issues none of the terns are going to be
defined for you. |It's whatever or however you wish to
define it.

One of those terns was "society." It can be

what ever you want it to be. If Ricky Drinkard by your
verdict received life inprisonnent, his society is going
to be prison life.

[ Obj ection by the state overrul ed. ]

And there are not drugs and there is not alcohol
available in prison life, and | suggest to you that the
soci al disease of al cohol and drugs are not going to be
available to Ricky Drinkard in the society of prisonlife
and that there's no evidence in the record whatsoever
that would have you answer special issue nunmber two
"yes." Take away the drugs. Take away the social
di sease of al cohol. There's no evidence of violence, and
| suggest to you that a proper verdict with respect to
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special 1issue nunber two would be "no" based on the
evi dence and based on the law in this case.

Trial tr., vol. 36, at 15-16.

Drinkard's two attorneys each explained in great detai
exactly how the jury could account for intoxication in mtigation
of Drinkard's sentence in answering both special issues. W think
that their explanations would have led the jury to believe that it
could consider Drinkard's intoxication in answering the second
special issue even if it did not rise to the level of tenporary

insanity as defined by the challenged instruction. At a m ninum

Y"The prosecutor nmentioned the relevance of the intoxication
evidence to the second issue only in passing. H s focus was
instead on the intoxication evidence as it related to the first
speci al issue:

The Defense talks to you about this issue of tenporary

insanity due to intoxication, and | suppose that cones in

nostl y))they connected up sonehow with both special
issues, but to consider that at all))and | suggest after

you | ook at the evidence you won't consider that at all.

To consider that at all you have to decide, one, that at

the time of the deaths M. Drinkard was intoxicated.

This is 3:00 o' clock in the norning. The))M ke Witson

testified when he dropped his brother off it was around

m dni ght or so or when he last saw his brother it was

around m dni ght. There was obviously drinking and

mar i j uana snoki ng and that sort of thing. W don't have

any doubt that M. Drinkard was intoxicated. That's not

t he questi on.

You have to decide fromthe evidence, one, whether

M. Drinkard was intoxicated and, two, that by reason of

this voluntary intoxication he didn't basically know

right fromwong, he didn't know what he was doi ng when

he kill ed these three people was wong. GCkay? You m ght

find, well, maybe he woul dn't have hit himso many tines

if he wasn't drunk. That doesn't nmake any difference.

You have to find that his intoxication rendered himto

such a state that the defendant))in the charge, the

def endant di d not know that his conduct was wong, and we

know that's not true, because | ook at the evidence as to
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then, we can say that there is not a reasonabl e |ikelihood that the
jury applied the instructions so as to preclude consideration of
| esser forns of intoxication in answering the second or "I ook-
forward" issue.

(d)

In sum our larger task is to assure that all relevant
evi dence that Drinkard submtted in mtigation of the death penalty
was wWwthin the effective reach of the jury, so that it had sone
opportunity to consider that evidence and to give to it whatever
mtigating effect it deened appropriate. Reading the chall enged
instruction standing alone, in connection with the general
instruction to consider all the evidence and the special issues
t hensel ves, and, finally, inthe |ight of the proceedings at trial,
specifically, the argunents of Drinkard s attorneys, we sinply
cannot agree with Drinkard that there is a reasonable |ikelihood
the jury interpreted the instructions in such a way as to excl ude

consi deration of his non-insane intoxication.

what he did after he killed these three people.

Trial tr., vol. 36, at 22-23 (enphasis added). W do not think
that this single statenent negates the volum nous argunents of
Drinkard's attorneys concerning intoxication, as it relates to
answering the second speci al issue, in determ ning whether thereis
a reasonable likelihood that the jury interpreted the charge in
such a way as to precl ude consi deration of non-insane intoxication.
See Boyde, 494 U.S. at 385, 110 S.Ct. at 1200 (" [A] court should
not lightly infer that a prosecutor intends an anbi guous remark to
have its nobst damagi ng neaning or that a jury, sitting through a
| engthy exhortation, will draw that neaning from the plethora of
| ess damagi ng interpretations."'"” (quoting Donnel |y V.
DeChristoforo, 416 U S. 637, 647, 94 S.Ct. 1868, 1873, 40 L.Ed.2d
431 (1974))).
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(2)

Wil e this appeal was pending, the President signed the AEDPA
intolaw. Title | of the AEDPA contains a series of amendnents to
existing federal habeas corpus |aw The insistence of Judge
Garza's dissent conpels an alternative holding in this case, which
requi res our determ ning whether the standards of review for state
court decisions on the nerits contained in 28 U S.C. § 2254(d) (1),
as anended by title | of the AEDPA, 8§ 104(3), applies to our revi ew
of Drinkard' s appeal. Paragraph (d), as now anended, reads as
fol |l ows:

(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment of
a State court shall not be granted with respect to any
claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim-

(1) resulted in a decision that was contrary
to, or involved an unreasonable application of,
clearly established Federal |law, as determ ned by
the Suprene Court of the United States; or

(2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in |ight
of the evidence presented in the State court
pr oceedi ng.

AEDPA, 8 104(3) (to be codified at 28 U S.C. § 2254(d)) (enphasis
added) .

The state argues that the new standards of reviewcontained in
subsection (d)(1) apply to all habeas cases pendi ng before us when
t he AEDPA was signed into | aw because they are jurisdictional and
procedural in nature. On the other hand, Drinkard relies on the

Tenth Circuit's decision in Edens v. Hanni gan, No. 94-3352, 1996 W

339763, at *8 n.1 (10th Cr. June 20, 1996), and a nunber of
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district court cases to argue that the standards of review do not

apply to his appeal . For the followi ng reasons, we agree with the

8\W¢ nust say that we are unpersuaded by the cases cited by
Drinkard. The Tenth Grcuit in a footnote concluded summarily that
t he new habeas provi sions do not apply because only § 107 contai ns
an effective date provision. 1d. In Gady v. Artuz, No. 94 Cv.
7362, 1996 W. 346332, at *26 n.1 (S.D.N. Y. June 24, 1996), the
court sunmmarily concl uded that the new provisions do not apply for
the sane reason. 1d. (citing United States v. Trevino, No. 96 C
828, 1996 W. 252570, at *2 n.1 (N.D.IIl. My 10, 1996)). In
Trevino, the district court concluded that the traditional
presunption against retroactivity applies because the new
provisions would have "a truly retroactive effect.” 1996 W
252570, at *2 n.1 (citing Maitland v. University of M nnesota, 43
F.3d 357, 363 (8th Cr. 1994)). The court makes no attenpt to
explain why the provision at issue in Mitland, an anendnent to
Title VIl barring a person from challenging an action taken
pursuant to consent decrees if that person had actual notice of a
proposed consent decree and a reasonable opportunity to
participate, 43 F.3d at 361, is analogous to the new habeas
provisions for retroactivity purposes. Finally, Drinkard cites
Warner v. United States, No. LR C96-220, LR-CR-88-84, 1996 W
242889, at *8 n.4 (E. D Ark. May 10, 1996). The court in Warner
summarily concluded that the new provisions do not apply
retroactively because only 8§ 107 contains an effective date
provi sion, and thus "[a]ccordingly, the Court need not consider
what effect, if any, the anendnents . . . mght have in this case."
Id. (citations omtted).

Since Drinkard submitted his supplenental briefing on the
AEDPA, the Second Circuit has also held that the habeas provisions
do not apply to cases pending on appeal at the tine of the
enact nent of the AEDPA. Boria v. Keane, No. 95-2688, 1996 W
397290 (2d Cir. July 17, 1996). W are also unconvinced by the
Second Circuit's reasoning. The Second Circuit appears to have
interpreted the foll owi ng | anguage in the Suprenme Court's deci sion
in Landgraf v. USI Film Products, us _ , _, 114 s C.
1483, 1499, 128 L.Ed.2d 229 (1994), as requiring an outcone-
determ native test to ascertain retroactivity: "[T]he court nust
ask whether the new [statute] attaches new | egal consequences to
events conpleted before its enactnent."” The Second Circuit
declared with no analysis, "Assumng . . . that the new statute
would require a different outcone [in this case], application of
the new statute to these circunstances woul d be retroactive." 1996
W 397290, at *1. Once it determned that the statute was
retroactive, the court |ooked for a "clear signal from Congress”
t hat the habeas provisions were to apply retroactively. 1d. at *2.
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state and hold that the new standards of review contained in
§ 2254(d) (1) apply to our review of Drinkard's appeal.?!®
(a)
Landgraf v. USI Film Products, Uus _ , 114 S.Ct. 1483,

128 L. Ed.2d 229 (1994), provides the franework for answering the
retroactivity question presented in this case. There, the Suprene
Court addressed the circunstances under which statutory anmendnents

apply to lawsuits based on events occurring before those

Fi ndi ng none, the court held that the new habeas provisions did not
apply to the case before it. Id. The Second Crcuit, in one
sentence, reduced the Suprene Court's extended attenpt in Landgraf
"to reconcile two seemngly contradictory statenents found in our
deci si ons concerning the effect of intervening changes in the | aw,"
U sSs at _, 114 S .. at 1496, to a sinple test: if an

i ntervening change in the law alters the outcone of a case before
a court, it does not apply retroactively unless Congress has given

sone "clear signal" to the contrary. As much as the Second
Circuit's proffered test would happily sinplify the task facing
courts in this area, it is not a correct synthesis of the

applicable law. See infra.

9The Seventh Circuit utilized an analysis sinilar to the one
that follows and reached this sane conclusion in Lindh v. Mirphy,
_ F.3d ___, No. 95-3608, 1996 W. 517290 (7th Cr. Sept. 12,
1996) (en banc). In Lindh, the Seventh Circuit first found that the
AEDPA anmendnent to the federal habeas corpus provision |acked an
effective date provision and so shoul d be given effect with respect
to pending appeals in the absence of any retroactive inpact. |d.
at *4. The court then held that under Landgraf’s established
framework for determning retroactivity of a statute, the
anendnents were not retroactive and thus shoul d be applied to cases
pendi ng on appeal at the tinme of the passage of the AEDPA. |d. at
*9, Specifically, the court concluded that the anendnents di d not
“Inpair rights a party possessed when he acted, increase a party’s
liability for past conduct, or inpose new duties with respect to
transactions already conpleted,” thus, the court found that the
habeas provision, as anended, controlled consideration of the
pendi ng habeas petition. [d. (citing Landgraf v. USI FilmProds.,
114 S. Ct. 1483, 1505 (1994)).
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anmendnent s. 20 The Court declared that when Congress has not
"expressly prescribed the statute's proper reach,” we nust
determ ne whether the new statute has a "retroactive effect,"”
US at _ , 114 S .. at 1505, that is, "whether the new provision
attaches new | egal consequences to events conpleted before its
enactnent.” U S at _ , 114 S .. at 1499. In other words,
the question is "whether [the statute] would inpair rights a party
possessed when he acted, increase a party's liability for past
conduct, or inpose newduties with respect to transactions al ready
conpleted. U S at |, 114 S .. at 1505. If we conclude
that the statute does not have a retroactive effect, we should
apply the new statute in rendering a decision in the case before
us. __ US at __, __, 114 S.Ct. at 1501, 1505.
(b)

Because Congress has not "expressly prescribed" the reach of

the new habeas standard of review contained in 8§ 2254(d)(1), as

amended by § 104(3) of the AEDPA, Reyes v. Keane, No. 95-2650, 1996

WL 420347, *3 (2d Gr. July 29, 1996), we nust turn to determ ne

29l n Landgraf, the Suprene Court was attenpting to harnonize
"two seemngly contradictory statenents in [its] decisions
concerning the effect of intervening changes in the law." 1d. at
1496. In Bradley v. School Board of Gty of R chnond, 416 U. S
696, 711, 94 S. . 2006, 2016, 40 L.Ed.2d 476 (1974), the Court
declared, "[A] court is to apply the lawin effect at the tine it
renders its decision." In Bowen v. Georgetown University Hosp.
488 U. S. 204, 208, 109 S.C. 468, 471, 102 L.Ed.2d 493 (1988), the
Court declared, "[C]ongressional enactnments and admnistrative
rules will not be construed to have retroactive effect unless their
| anguage requires this result.” (Ctations omtted).
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whet her the new standards of review contained in 8§ 2254(d) (1), as
anended by the AEDPA, have a retroactive effect in this case. The
Court in Landgraf expl ained, "The conclusion that a particular rule
operates ‘retroactively' cones at the end of a process of judgnment
concerning the nature and extent of the change in the |l aw and the
degree of connection between the operation of the new rule and a
relevant past event." U S at |, 114 S . C. at 1499. The
change in law at issue here has no plausible connection to
Drinkard's conduct on the night of the nurder. Dri nkard cannot
argue that the new standards of review attach new |ega
consequences to that conduct by increasing his liability for that
conduct or by inposing new duties on hi mbased on that conduct. 1In
ot her words, Drinkard obviously cannot argue that he relied on the
exi stence of federal de novo review of clains adjudicated on the
merits in state court proceedings the night he killed his three
victins. This provision instead speaks to the power of the federa
courts to grant habeas relief to state prisoners.

As standards of review governing our own review of Drinkard's
appeal , subsection (d)(1) is easily classified as procedural in

nature. Cf. United States v. Mejia, 844 F.2d 209, 211 (5th Gr.

1988) (citation omtted) ("A change in the standard of review is
properly characterized as procedural rather than substantive
because it neither increases the punishnent nor changes the
el ements of the offense or the facts that the governnent nust prove

at trial."). Pointing to "the dimnished reliance interest in
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matters of procedure” and the fact that "rules of procedure
regul ate secondary rather than primary conduct,” U S at |
114 S. Ct. at 1502, the Court in Landgraf recogni zed that "[c] hanges
in procedural rules may often be applied in suits arising before
their enactnent w thout raising concerns about retroactivity."
Uus at __ , 114 s. . at 1502.

Here, the change in procedural rul es governing federal habeas
review rai ses no concerns of retroactivity. Because the new rules
i nvol ve federal standards of review of state court decisions,
Drinkard nust be able to showthat he relied to sone extent on the
former federal standards of habeas review in nmaking strategic,
tactical, or other decisions during the state court litigation
Al t hough during his state post-conviction proceedi ngs, Drinkard may
wel | have expected that the federal courts would review clains
adjudicated on the nerits in those proceedings de novo, "[a]
statute does not operate "retrospectively' nmerely because it is
applied in a case arising from conduct antedating the statute's
enact nent, or upsets expectations based in prior law" U S at

_, 114 S.Ct. at 1499 (internal citation and footnote omtted).
In short, Drinkard cannot argue credibly that he would have
proceeded any differently during his state post-conviction
proceedi ngs had he known at the tinme of those proceedings that the
federal courts woul d not reviewcl ai ns adj udi cated on the nerits in
the state court proceedi ngs de novo. Because the new standards of

review do not have a retroactive effect, we hold that they apply to
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our reviewof Drinkard's appeal fromthe district court's deni al of
his petition for wit of habeas corpus. W thus turn to the task
of applying these new standards to Drinkard's appeal.
(3)
Drinkard turns the task of statutory interpretation on its
head by arguing summarily that 8 2254(d)(1), as anmended, 1is

essentially only a codification of Teague v. Lane, 489 U. S. 288,

109 S.C. 1060, 103 L.Ed.2d 334 (1989), and thus constitutes no
change in federal habeas law.?® Instead, "[a]s with any statutory
question, we begin with the | anguage of the statute." Matter of
G eenway, 71 F.3d 1177, 1179 (5th Cr.) (citation omtted), cert.
deni ed sub nom, Boyce v. G eenway, Uus _ , 116 S. Ct. 2499,

135 L. Ed.2d 191 (1996).
(a)
Subsection (d) limts the ability of the federal courts to

grant habeas relief to state prisoners:

2I\\¢ see nore than a little irony in the suggestion that, after
all the years of failed attenpts by Congress to adopt a deferenti al
standard of reviewin this area, Wight v. West, Uus at
n.9, 112 S.C. at 2491 n.9 (opinion of Thomas, J.); _ US at
_, 112 S.Ct. at 2498 (O Connor, J., concurring in judgnent), the
passage of subsection (d)(1) represents no nore than the
codification of existing Suprene Court precedent, the neaning of
whi ch even the Suprenme Court at tinmes has difficulty explaining in
a coherent manner. See, e.qg., Wight (exhibiting three different
interpretations of the Teague |ine of cases in five opinions, none
of which received a majority). We will not conplicate the task of
statutory interpretation before us by turning first to the
mur ki ness that is Teague retroactivity doctrine to determ ne
whet her the | anguage of the statute sonehow parallels Suprene Court
precedent in this area.
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(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment of
a State court shall not be granted with respect to any
claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim-

(1) resulted in a decision that was contrary
to, or involved an unreasonable application of,
clearly established Federal |law, as determ ned by
the Suprene Court of the United States; or

(2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in |ight
of the evidence presented in the State court
pr oceedi ng.

AEDPA, 8 104(3) (to be codified at 28 U S.C. § 2254(d)) (enphasis
added). It applies when a state prisoner is seeking relief on the
basis of a "claimthat was adj udi cated on the nerits in State court
proceedi ngs." A federal court may grant habeas relief on the basis
of such a claim only if the "decision" resulting from that
adj udication (1) "was contrary to . . . clearly established Federal
| aw, as determ ned by the Suprene Court of the United States," or
(2) "involved an unreasonabl e application of[] clearly established
Federal |law, as determned by the Suprene Court of the United
States." Because a decision that is "contrary to" lawis in sone
sense a deci sion "involv[ing] an unreasonabl e application of" |aw,
t he | anguage of subsection (d)(1) onits face suggests at | east one
readi ng that would render the first clause a nullity. W, however,
must read these two clauses in such a way as to give effect to

both. United States v. Nordic Village, Inc., 503 U S. 30, 36, 112

S.Ct. 1011, 1015, 117 L.Ed.2d 181 (1992).
Qur anal ysis of these two cl auses begins with the fundanental

proposition that judicial decisions rest on answers to one or nore
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of three types of questions: questions of |aw, questions of fact,
and m xed questions of |law and fact (i.e., questions that require
the application of lawto facts). |In order properly to understand
section (d)(1), it should be read in conjunction with subsection

(d)(2). See United Sav. Ass'n of Texas v. Ti nbers of | nwood

Forest Associates, 484 U S 365, 371, 108 S.C. 626, 630, 98

L.Ed.2d 740 (1988) (indicating that we nust read statute
holistically, interpreting each of its portions in |ight of other
portions). Although not at issue in this case, subsection (d)(2)
of 8 2254 applies to a state court's factual determ nations. |t
bars federal court relief if the state court adjudication of the
claim "resulted in a decision that was based on an unreasonabl e
determ nation of the facts in light of the evidence." AEDPA, 8§
104(3) (to be codified at 28 U S.C. 8§ 2254(d)(2)). Subsecti on
(d)(2) thus supplies the applicable standard of review for the
second type of question--a question of fact. It is clear to us,
therefore, when the statute is read holistically, that subsection
(d) (1) provides standards of review for questions of |aw and m xed
questions of |aw and fact.

The second cl ause of subsection (d)(1), by its own | anguage,
refers to m xed questions of |aw and fact because it speaks of an
"unreasonabl e application of[] clearly established law." Thus,
when review ng a m xed question of law and fact, a federal court
may grant habeas relief only if it determnes that the state court

decision rested on "an unreasonable application of[] clearly
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establi shed Federal |aw, as determ ned by the Suprene Court," to
the facts of the case. W read the first clause, on the other
hand, as referring to questions of law. Wen reviewing a purely
| egal question, a federal court may grant habeas relief only if it

determnes that a state court's decision rested on a |egal

determnation that was "contrary to . . . clearly established
Federal law, as determned by the Suprene Court." Thus, the
standard of review will vary depending on whether the question

before the federal court is one of fact, one of law, or m xed.

Wth this understandi ng of the | anguage of subsection (d)(2),

we now proceed to apply it to Drinkard' s appeal.
(b)

In applying 8 2254(d)(1), as anended by the AEDPA, we nust
first determ ne whether Drinkard' s claimregarding the chall enged
instruction during the sentencing phase of his trial was
adj udicated on the nerits in state court proceedings. Qur review
of the state post-conviction record indicates that there is no
question that this claimwas in fact adjudicated on the nerits.
Drinkard's petition for habeas relief in the state trial court

chal l enged, inter alia, this instruction. The claim appeared in

the state trial court's order designating issues as one of five
that "this Court wll resolve." The trial court entered findings
of fact and conclusions of |aw, recommending to the Texas Court of
Crimnal Appeals that it should deny relief. In conclusion of |aw

nunber 29, the court hel d:
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The trial court's instruction on the law of tenporary
insanity as a result of intoxication was sufficient to
allow the jury to consider such in mtigation of
puni shnment; evidence, if any, of voluntary intoxication
could be given full mtigating effect within the scope of
the special issues without additional jury instructions.
Moreover, the trial court's charge on the law of
tenporary insanity as a result of intoxication did not
preclude the jury from considering other types of
mtigating evidence, did not mandate additional
instructions, and did not inpermssibly [imt the jury's
consideration of the applicant's alleged voluntary
intoxication by requiring that it rise to the |evel of
tenporary insanity.

(Internal citations omtted). The Court of Crim nal Appeals denied
relief based on "the findings and concl usi ons of the trial court."?

W now must apply the new standards of review to determ ne
whether we are permtted to grant relief to Drinkard under the
AEDPA. The first question we ask is whether the state court's
resolution of any | egal questions underlying its decision on this
claimwas contrary to clearly established federal law. It is clear
from conclusion of |aw nunber 29 that the state court made no
error involving purely |egal questions. The court correctly
determned the law applicable to Drinkard's claim-that a
sentencing jury cannot be precluded from considering any rel evant

mtigating evidence. Lockett; Eddings. W thus cannot say that

the decision of state court was "contrary to" clearly established

| aw as determ ned by the Suprene Court.

2ln his brief to this court, Drinkard hinself admts that
"the Texas courts clearly addressed the nerits of the claint
concerning the chall enged instruction.
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The next question before us is a mxed question of |aw and
fact. In specific terns, we nust decide whether the state court's
determ nation--that the special instruction on tenporary insanity
caused by i ntoxication did not place beyond the reach of the jury's
consideration the mtigating evidence of intoxication--involved an
unreasonabl e application of this lawto the facts of this case.

Thi s "unreasonabl e application" standard of review of a state
court decision nust nean nore than that a federal court may grant
habeas relief based onits sinple disagreenent wwth the state court
deci sion; this would anmount to nothing nore than a de novo review.
See H. R Conf.Rep.No. 518, 104th Cong., 2d Sess. 111 (1996),
reprintedin 1996 U S.C.C A N 944, 944 (indicating in no uncertain

terms that 8 2254(d) (1) "requires deference to the determ nations

of state <courts that are neither “contrary to, nor an
“unreasonabl e application of," clearly established federal |aw
(enphasi s added)). The wuse of the word "unreasonable" in

formulating this restrictive standard of reviewinplicitly denotes

that federal courts nust respect all reasonabl e decisions of state

courts. Thus, given the statutory |anguage, and in the |ight of
| egislative history that unequivocally establishes that Congress
meant to enact deferential standards, we hold that an application

of law to facts is unreasonable only when it can be said that

reasonable jurists considering the question would be of one view

that the state court ruling was incorrect. In other words, we can
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grant habeas relief only if a state court decision is so clearly
incorrect that it would not be debatabl e anong reasonabl e jurists.

In this case, the majority has applied the | aw of Lockett and
Eddi ngs, using the Boyde reasonable |ikelihood standard, to the
specific facts of this case, analyzing the special instruction
st andi ng al one and i n conjunction with the general instruction, the
speci al issues, and the argunents of counsel. The majority has
unequi vocal Iy concl uded that the instruction at issue did not pl ace
mtigating evidence of intoxication beyond the reach of the jury.
Judge Garza, on the other hand, has concluded that the chall enged
instruction renoved the mtigating evidence of intoxication from
the jury's consideration. It follows that when the jurists
considering the state court ruling disagree in this manner, the
application of the | aw by the state court is not unreasonable. The
AEDPA therefore bars us fromgranting relief to Drinkard on this
claim

B

Drinkard also contends that the trial court should have
instructed the jury to consider convicting hi mon a | esser-incl uded
of f ense. A defendant is entitled to a |esser-included offense
instruction only if the evidence warrants such an instruction.

Beck v. Al abama, 447 U. S. 625, 635-38, 100 S.Ct. 2382, 2388-90, 65

L. Ed.2d 392 (1980); Cordova v. Lynaugh, 838 F.2d 764, 767 (5th

Cir.), cert. denied, 486 U. S. 1061, 108 S.Ct. 2832, 100 L. Ed. 2d 932

(1988). To support such a claim a petitioner nust nake "a show ng
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that the facts of the case and the |aws of the State warrant such

an instruction.” Andrews v. Collins, 21 F.3d 612, 629 (5th Cr.

1994), cert. deni ed, Us __, 115 S.Ct. 908, 130 L.Ed.2d 790

(1995). Drinkard makes no show ng on appeal that such evi dence was
produced at trial. Accordingly, we find this claimto be w thout
merit.?>
C

Al t hough Drinkard al so chal | enged the constitutionality of the
trial court's jury instruction regarding voluntary intoxication
given during the guilt-innocence phase of his trial,? he conceded
in supplenental briefing to this court that "the U S. Suprene

Court's recent decision in Mintana v. Egel hoff, | us _ , 116

S.C. 2013, 135 L.Ed.2d 361 (1996)], forecloses [his] challenge to

2Drinkard al so challenges the factfinding procedure used by
the state habeas court. However, as counsel conceded at ora
argunent, none of the clains addressed in this appeal turn on
factual findings. Accordingly, any errors in the state's factual
findings did not prejudice Drinkard.

Drinkard raised other clains before the district court, but

failed to brief them on appeal. He instead requested us to
"consider the discussion of all clainms and argunents contained in
prior pleadings." Wether we consider issues not briefed on appeal

is amtter of discretion. Conpare Black v. Collins, 962 F.2d 394,
399 (5th Cir.) (addressing argunents made in district court even
t hough not obligated to do so), cert. denied, 504 U S 992, 112
S.Ct. 2983, 119 L.Ed.2d 601 (1992) with Hobbs v. Blackburn, 752
F.2d 1079, 1083 (5th Gr.) (refusing toreview"matters [that] have
not been cited as error on appeal and have not been briefed"),
cert. denied, 474 U.S. 838, 106 S.Ct. 117, 88 L.Ed.2d 95 (1985).
We find Drinkard's non-briefed clains to be without nmerit, and we
decline to address them further.

24As required by 8§ 8.04(a) of the Texas Penal Code, the trial
court instructed the jury that "[v]oluntary intoxication does not
constitute a defense to the comm ssion of a crine.”
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Tex. Pen. Code sec. 8.04(a), under the Due Process C ause of the
Fourteenth Amendnent."?
11

To sum up, we hold today that the standard for granting a
certificate of appealability under the AEDPA is the sane as the
Bar ef oot standard for granting a CPC. Because Drinkard has nade a
substantial showi ng of the denial of a constitutional right with
respect to the application of the special instruction on tenporary
insanity caused by intoxication during the sentencing phase, we
CGRANT Drinkard's COA. W also hold that the special instruction on
tenporary i nsanity caused by intoxication given under 8§ 8.04 of the
Texas Penal Code did not violate Drinkard's Ei ghth Amendnent rights
by placing mtigating evidence of non-insane intoxication beyond
the effective reach of the jury. W therefore AFFIRMthe district
court's denial of habeas relief. 1In the alternative, we hold that
the new federal standards of review contained in 28 US.C 8§
2254(d) (1), as anended by 8§ 104(3) of the AEDPA, do not have a
retroactive effect and thus are applicable to habeas cases pendi ng

at the tinme the President signed the AEDPA into |aw Appl yi ng

2Drinkard argues summarily in his supplenental brief that the
Suprene Court's decision in Egelhoff does not foreclose his
"di stinct Eighth Arendnent challenge to the operation of section
8.04(a) during the gquilt-innocence phase of [his] trial." A
careful review of his briefing to this court reveals no "distinct
Ei ght h Anendnent chall enge.” He relies principally on Sandstromyv.
Mont ana, 442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39 (1979), and In
re Wnship, 397 US 358, 90 S.C. 1068, 25 L.Ed.2d 368 (1970),
both of which rested on the Due Process Cl ause of the Fourteenth
Amendnent, not the Ei ghth Anendnent.
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those new standards of review to Drinkard s appeal, we concl ude
that 8 2254(d) (1) bars relief because the state court's decision
on Drinkard's claim was neither "contrary to, [n]Jor . . . an
unreasonabl e application of, clearly established Federal |aw, as
determ ned by the Suprene Court." We therefore VACATE our earlier

stay of execution.

COA GRANTED, Judgnent AFFI RVED, and Stay VACATED
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EMLIOM GARZA, Crcuit Judge, dissenting:

At the guilt-innocence phase of Drinkard' s capital nurder
trial, Drinkard presented evidence that he was intoxicated at the
time of the murders. Pursuant to 8 8.04(a) of the Texas Pena
Code, the trial court instructed the jury as follows: "Voluntary
i ntoxi cation does not constitute a defense to the comm ssion of a
crime." The jury returned a guilty verdict. At the punishnent
phase of Drinkard's trial, Drinkard once again presented evidence
that he was intoxicated at the tinme of the nmurders. Pursuant to
8 8.04(b) of the Texas Penal Code, the trial court instructed the
jury as follows: "[I]f you find that the defendant at the tine of
the conmmssion of the offense for which he is on trial was
tenporarily insane as a result of intoxication, then you may take
such conditioninto considerationin mtigation of penalty attached
for the offense for which the defendant is being tried." The
jurors returned affirmative answers to both special issues
submtted to them and the trial court inposed a sentence of death.
Today, the majority holds that there is no reasonable I|ikelihood
that Drinkard's jury interpreted the § 8.04(b) instruction given at
the puni shnment phase of his trial to foreclose consideration of
evidence of intoxication not rising to the level of tenporary
insanity. | respectfully disagree wwth the majority’ s analysis and
concl usions; accordingly, | dissent.

The majority opinion nakes three distinct holdings in support
of its conclusion that the 8 8.04(b) instruction did not violate

the Ei ghth Amendnent. First, the magjority holds that the plain



| anguage of the 8 8.04(b) instruction concerns evidence of
tenporary insanity caused by intoxication, not evidence of
intoxication in general. Second, the majority holds that even if
the jury could have interpreted the § 8.04(b) instruction, standing
al one, to forecl ose consideration of |ower-I|evel intoxication, the
jury could not have done so in light of the trial court's general
instruction to consider all the evidence. Third, the mjority
hol ds that even if the jury interpreted the § 8.04(b) instruction
to forecl ose consideration of |ower-|level intoxication wth regard
to the first special issue, concerning deliberateness, the jury
could not have done so with regard to the second special issue,
concerning future dangerousness. | wll address each of these
argunents in turn.

At the outset, however, | enphasize the |egal standard that
the Suprene Court has established for such cases: A chal | enged
jury instruction is unconstitutional if "there is a reasonable
l'i kelihood that the jury has applied the chall enged instruction in
a way that prevents the consideration of constitutionally rel evant
evi dence. " Boyde v. California, 494 U S 370, 380, 110 S. C
1190, 1198, 108 L. Ed. 2d 316 (1990). In order to neet this
standard, "a defendant need not establish that the jury was nore
likely than not to have been inpermssibly inhibited by the

instruction." 1d.
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The majority opinion correctly cites Boyde's |anguage, but

then fails to followits holding. According to Boyde, there is no

constitutionally "correct” interpretation of a chall enged
i nstruction. Nor is there a constitutionally "erroneous"
interpretation of a challenged instruction. I n accordance with

Boyde, the only relevant inquiry is whether there is a reasonabl e
i kelihood that the jury interpreted the challenged instruction in
a constitutionally inperm ssible way. |If so, the instruction is
unconstitutional, regardless of whether other, constitutionally
perm ssible interpretations are possible, or even nore likely. 1In
the context of the Suprene Court’s holdings in Lockett v. Ohio, 438
US 586, 98 S. . 2954, 57 L. Ed. 2d 973 (1978), and Eddi ngs v.
&l ahoma, 455 U.S. 104, 102 S. &. 869, 71 L. Ed. 2d 1 (1982), our
i nquiry nmust be whether there is a reasonable |ikelihood that the
jury has applied the challenged instruction in a way that prevents
the consideration of any relevant mtigating evidence, including
evidence of intoxication falling short of tenporary insanity. |If
we find such reasonable I|ikelihood resulting from the court’s
instruction, we nust grant habeas relief.
I

The mgjority first holds that the plain |anguage of the
8§ 8.04(b) instruction, standing alone, does not foreclose
consideration of |ower-level intoxication. The challenged jury

instruction reads as foll ows:
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Evi dence of tenporary i nsanity caused by i ntoxication may

be introduced by the defendant in mtigation of the

penalty attached to the offense for which he is being

tried. | ntoxi cati on neans disturbance of nental or

physi cal capacity resulting fromthe introduction of any

substance into the body. Tenporary insanity caused by

i ntoxi cation neans that the defendant’s nental capacity

was so disturbed fromthe introduction of the substance

into the body that the defendant did not know that his

conduct was w ong. Therefore, if you find that the

defendant at the tine of the comm ssion of the offense

for which he is on trial was tenporarily insane as a

result of intoxication, then you may take such condition

into consideration in mtigation of penalty attached for

the of fense for which the defendant is being tried.
(enphasi s added). The majority contends that there is no
reasonable likelihood that the jury read this instruction to bar
its consideration of lower-level intoxication as a mtigating
factor. However, the prosecution wurged such an exclusive
interpretation at trial, and both Texas courts and this Grcuit
have read the instruction to be just such a bar.

Specifically, the majority holds that there is no reasonabl e
i kelihood that the jury in Drinkard's case interpreted the words
"such condition" in the phrase "you may take such condition into
consideration” to refer to "intoxication." Maj. op. at 14.
Instead, the mpjority clains that Drinkard's jury nust have
interpreted "such condition" torefer to "tenporary i nsanity caused
by intoxication." Maj. op. at 14. As aninitial matter, | findit
hard to believe that Drinkard's jury nust have interpreted the

referent in question to refer to a phrase that is not even present
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in the sentence of the instruction at issue.? Even putting
grammati cal semantics aside, | findit entirely unclear whet her the
term "such condition" in the instruction refers to "tenporarily
insane," to "intoxication," or to the entire phrase "tenporarily
insane as a result of intoxication."

The mpjority's analysis stands at odds both with plain
| anguage interpretations of the statute fromwhich the instruction
was derived and with plain |language interpretations of nearly
identical instructions given in other cases. The focus of § 8.04
of the Texas Penal Code is on voluntary intoxication in general.
Accordingly, the Texas Court of Crimnal Appeals has stated
explicitly that the statutory | anguage of 8§ 8.04(b) restricts the
circunstances wunder which evidence of intoxication may be
considered mtigating evidence. See Cordova v. State, 733 S.W2d
175, 189 (Tex.Cr.App. 1987), cert. denied, 487 U S. 1240 (1988)

("I'n Texas, voluntary intoxication is no defense to the comm ssion

26 The rel evant sentence in the instruction reads, "Therefore, if you

find that the defendant . . . was tenporarily insane as a result of intoxication
then you may take such condition into consideration . . . ." The grammatica
definition of an antecedent is "a word, phrase, or clause, usually a substanti ve,
that is replaced by a pronoun usually at a later point." RaNDOM House COLLEGE
Dicriovary 56 (1980) (enphasis added). The word "insane" in the above-quoted
sentence does not serve as a substantive (i.e., noun), but rather as an
adj ective. Consequently, the term"tenporarily insane as a result of
intoxication" is not a substantive phrase, but an adjectival phrase. [f we
analyze the sentence in the strictest granmatical sense, the only substantive
"“condition" in the instruction to which "such condition" could properly refer is
the noun "intoxication." The majority avoids this obstacle, for purposes of its
granmatical analysis, by substituting the phrase "tenporary insanity caused by
intoxication," the termthat is used in the first sentence of the instruction
for the phrase "tenporarily insane as a result of intoxication," the termthat
is used in the sentence relevant to the referent "such condition."

-47-



of a crimnal wong. However, such may becone mtigating evidence
to the penalty attached to the offense for which the defendant is
being tried if the intoxication caused tenporary insanity.")
(internal citations omtted).

It is therefore not surprising that every published opinion
interpreting the plainlanguage of an instruction given pursuant to
8§ 8.04(b), wth the exception of that propounded by the mpjority
today, has concluded that the instruction forecloses the jury's
consi deration of evidence of intoxication unless such intoxication
renders the defendant tenporarily insane:

While our penal code specifically precludes
vol untary i ntoxication as a defense to the conm ssi on of
crinme, mtigation of punishnment is possible, but only
where the level of intoxication produces tenporary
insanity in the defendant.

Al t hough  appel | ant was not prevented from
introducing mtigating evidence, the above instruction
required the jury to find her intoxication at the tine of
the killings rendered her tenporarily insane before they
could consider her drug use in mtigation of her
puni shment. The charge on its face instructed the jury
to consider the mtigating evidence only in this light,
thereby inplying that it may not have been consi dered for
any ot her purpose.

Tucker v. State, 771 S.W2d 523, 533-34 (Tex.Cr.App. 1988), cert.
deni ed, 492 U.S. 912 (1989).

[ T]his instruction does not even purport to enpower the
jury to give mtigating effect to evidence of voluntary
i ntoxication that does not riseto the | evel of tenporary
insanity. A juror who believed a capital accused was not
So intoxicated as to be incapable of appreciating the
wrongful ness of his action mght nevertheless find him
| ess norally cul pable than woul d have been a sober man
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commtting the sane crine. Here the juror would have no
way to effectuate this belief either.

Ex Parte Rodgers, 819 S.W2d 533, 537 (Tex.Cr.App. 1991) (dinton,
J., dissenting, joined by Baird and Ml oney, JJ.).?

W do not reach the nerits of the argunent that the
instruction denied Rogers his constitutionally secured
right to have the jury consider all of his relevant
mtigating evidence. . . . The jury was allowed to
consi der evi dence of voluntary intoxicationas mtigating
if it was persuaded that Rogers was so intoxicated that
he did not know that what he was doing was wong. . .
Here, the jury was allowed to give effect to i nt oxi cati on
evi dence  buf only at the defined Ievel. The
instruction's fit with Johnson and Eddi ngs v. Ckl ahonms,
455 U.S. 104, 102 S. ¢. 869, 71 L. Ed. 2d 1 (1982), is
uncertain, and we suggest no answer to that question
t oday.

Rogers v. Scott, 70 F.3d 340, 343-44 (5th Gr. 1995), cert. deni ed,
~uUus _ , 116 S. C. 1881 (1996) (enphasis added).?®

My dissent is not based on the operation of the
statutory special issues inisolation in Nethery's case;
instead, it is based on another instruction that the
trial court submtted al ong with the speci al issues that,
in effect, took all three of the special issues out of
operation wth respect to Nethery's evidence of
i ntoxi cation. . :

A reasonable juror could read that instruction as
provi ding that Nethery's evidence of intoxication could
not be considered at all))including under the special

21 The majority in Ex Parte Rodgers did not undertake an interpretation
of the 8§ 8.04(b) instruction. Unlike Drinkard, the petitioner in Ex Parte
Rodgers did not object to the trial court's jury charge, and the per curiam
opi ni on di sposed of all of the petitioner's clains by finding "that the findings
and conclusions entered by the trial court are supported by the record and upon
such basis the relief sought is denied." Ex Parte Rodgers, 819 S.W2d at 534.

28 Unlike Drinkard, the petitioner in Rogers did not object to the
§ 8.04(b) instruction given at the punishnent phase of his trial. W thus held
his Ei ghth Anendnent claimprocedurally barred. 70 F.3d at 343-44.
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i ssues))unl ess Nethery was so intoxicated that he was
rendered tenporarily insane. .

: Because Nethery's jury was entirely precluded
fromconsidering the evidence of his non-insane state of
i ntoxication, | believe that the 8 8.04 instruction given
by the trial judge in Nethery's case was a straight-
forward violation of this well-established Eighth
Amendnent principle.

Net hery v. Collins, 993 F.2d 1154, 1163-65 (5th Cr. 1993), cert.
denied, __  US __ , 114 S . 1416 (1994) (King, J

di ssenting). ?°

Per haps nost troubling about the majority's reading of the
8 8.04(b) instruction in Drinkard's case is the fact that the
State's brief concedes that instructions given pursuant to
8§ 8.04(b) foreclose jurors' consideration of evidence of
intoxication not rising to the |level of tenporary insanity:

Texas lawperm ssibly limts the circunstances under
whi ch voluntary intoxication can be given mtigating
effect to those instances in which it renders the
defendant unable to determne right from wong or
i ncapabl e of conform ng his conduct to the | aw. :

By requiring that voluntary intoxication result in
tenporary insanity, as defined by state |aw, Texas
properly restricts thejury's considerationof mtigating
evi dence to those circunstances i n which the i ntoxication
actually results in a reduced cul pability.

Respondent - Appel | ee' s Opposition to Application for Certificate of
Probabl e Cause, at 24-25 (enphasis added). 3

29 The majority in Nethery expressly declined to address the nerits of

the constitutionality of the § 8.04(b) instruction, holding the claim
procedural ly barred. Nethery, 993 F.2d at 1161 n. 26.

30 Instead of arguing that the instruction does not foreclose

consi deration of evidence of intoxication not rising to the |evel of tenporary
insanity, the State's brief argues that such evidence is not constitutionally
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In addition to the assertions of the State in its briefs and
at trial, and in addition to the weight of precedent, combn sense
also dictates that the 8§ 8.04(b) instruction in Drinkard' s case
"clearly directed the sentencer to di sregard evidence." Boyde, 494
US at 384, 110 S. C. at 1200. Al though the § 8.04(b)
instruction in Drinkard's case did not explicitly prohibit jurors
fromconsi dering evidence of | ower-Ilevel intoxication, the Suprene
Court has held that an instruction telling a jury what it “my”
consider necessarily inplies that it my not consider other
factors. This truism is enbodied in the ancient |egal nmaxim
expressi o uni us est exclusio alterius, the expression of one thing
is to the exclusion of another.

The Suprene Court in Hitchcock v. Dugger endorsed exactly that
inferential step, finding that "it could not be clearer"” that, by
instructing advisory jurors that they could consider evidence of
certain statutory factors, a trial judge instructed themthat they
could not consider evidence of other, nonstatutory factors.
Hi tchcock, 481 U S. 393, 398-99, 107 S. C. 1821, 1824-25, L. Ed.
2d 347 (1987), vacated on other grounds, = US |, 112 S C
3020 (1992). The rationale of H tchcock supports an interpretation
of the § 8.04(b) instruction in Drinkard's case))which

affirmatively stated which evidence of intoxication jurors “may”

relevant. As the mgjority acknow edges, evidence of intoxication at the tine of
the murders is clearly constitutionally relevant. Maj. op. at 11 n.10.
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consider))as "clearly directing"” jurors not to consider evidence of
intoxication not resulting in insanity.

In |ight of the overwhelmng nunber of 8§ 8.04(b)
interpretations))romthe parties, fromnenbers of this Court, and
from  Texas state courts))to reach concl usi ons opposite that of the
majority, | do not accept the mpjority's unsupported concl usions
regarding the plain language of the 8 8.04(b) instruction in
Drinkard's case.

|1

The majority next holds that the trial court's general
instruction directing the jury to "consider all the evidence"
remedied any infirmty in the nore specific 8 8.04(b) instruction.
However, the Suprene Court has held that such a contradictory,
perm ssible instructioninajury charge will not cure an ot herw se
constitutionally inperm ssible instruction:

Not hing in these specific sentences or in the charge as

a whole nmakes clear to the jury that one of these

contradictory instructions carries nore weight than the

ot her. Language that nerely contradicts and does not

explain a constitutionally infirminstruction will not

suffice to absolve the infirmty. A review ng court has

no way of knowing which of the two irreconcilable

instructions the jurors applied in reaching their

verdi ct.

Francis v. Franklin, 471 U S. 307, 322, 105 S. C. 1965, 1975, 85
L. Ed. 2d 344 (1985). The majority sidesteps this issue by

suggesting that the two instructions are not at odds))that thereis

no reasonabl e | i keli hood that Drinkard's jury interpreted the tri al
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court's general instruction and the 8§ 8.04(b) instruction to
contradi ct each other. |In light of both commbn sense and rel evant
case law, | find such an anal ysis untenable.

There is nore than one way that Drinkard's jury could have
interpreted the general instruction and the 8 8.04(b) instruction
to "contradict" each other. The jury could have, of course,
interpreted the general instruction to nean "Do consi der evidence
of lower-level intoxication," while interpreting the 8 8.04(b)
instruction to nmean "Do not consider evidence of |ower-|evel
i ntoxication." The jury could have interpreted the general
instruction as constituting the general rule and interpreted the
8§ 8.04(b) instruction to carve out a specific exception. Further,
the jury could have squared the two instructions through textual
anal ysi s. The general instruction directs jurors that they nay
consider all of the evidence "in determ ning each of these Speci al
| ssues."” Consistent with this instruction, the jury could have
considered all of Drinkard' s evidence of intoxication, but only for
t he purpose of determ ni ng whet her such evidence rose to the | evel
of tenporary insanity. Thus, the jury could have consi dered such
evidence in the process of determning the answers to the speci al
i ssues, but still could have considered thensel ves forecl osed from
considering evidence of |lower-level intoxication in mtigation of

puni shnent, pursuant to the 8§ 8.04(b) instruction. Thi s
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interpretation renders the instructions facially conplenentary,
t hough clearly unconstitutional.

| do not proffer any of these interpretations as the "correct™
interpretation of the jury charge in Drinkard' s case, nor do |
claimthat any one interpretation is the nost likely. Such clains
are not what the |law requires. | present these possible
interpretations in order toillustrate the uncertainty surroundi ng
the relationship between these two instructions.

Sinply put, no |language in either the general instruction or
the 8 8.04(b) special instruction givenin Drinkard's case provides
any indication of how the two instructions should relate to each
ot her. This sense of uncertainty was explicitly recognized by
anot her panel of our Court when describing an essentially identical
jury charge:

The trial judge did not explicitly instruct the jury
whet her it coul d consi der the evidence of intoxication in

answering the two questions. It did instruct that the
jury could consider all evidence submtted during both
the guilt and punishnment phases of the trial, and,

significantly, counsel argued the weight the jury ought
to accord to the intoxication evidence. Nonetheless, we
cannot say wth confidence how the jury put the
instruction and the questions together. W are
descri bing the uncertainty because it is the context in
whi ch the procedural bar was invoked.
Rogers, 70 F.3d at 344. W sinply do not know how Drinkard's jury
put these instructions together. |In the face of such uncertainty,
| do not accept the majority opinion' s unsupported assertion that

"[t] his general instruction necessarily and undeni ably directed the
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jury to consider Drinkard' s evidence of intoxication in answering
t he special issues." Mij. op. at 16.3%
1]

Third, the majority holds that the 8 8.04(b) instruction by
its own terns applied to only the first special issue, concerning
whet her the nurder was commtted deliberately. Therefore, the
argunent continues, the instruction could not have foreclosed
jurors' consideration of Drinkard' s evidence of intoxication with
regard to the second speci al issue, involving future dangerousness.
This portion of the mpjority's analysis is flawed in several
respects.

The mpjority's analysis is exactly the type of "technica
hairsplitting"” that the Suprene Court has repeatedly warned us not
to perform when analyzing challenged instructions under the
"reasonabl e |ikelihood" standard:

In evaluating the instructions, we do not engage in a

techni cal parsing of this |anguage of the instructions,

but instead approach the instructions in the sane way

that the jury woul d))with a "commonsense under st andi ng of

the instructions inthe light of all that has taken pl ace
at trial."

81 More i nmportantly, the Suprene Court disagrees. As | have previously

noted, Hi tchcock v. Dugger supplies the inferential step that the mgjority
i gnores))”it could not be clearer” that, by instructing advi sory jurors that they
coul d consider evidence of certain statutory factors, a trial judge instructed
themthat they could not consider evidence of other, nonstatutory factors. See,
supra at 9 (citing Htchcock, 481 U S. at 398-99, 107 S. . 1824-25).
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Johnson v. Texas, 509 U.S. 350, 368, 113 S. C. 2658, 2669, 125 L.
Ed. 2d 290 (1993) (quoting Boyde, 494 U. S. at 381, 110 S. . at
1198).

Jurors do not sit in solitary isolation booths parsing

instructions for subtle shades of neaning in the sane way

that lawers mght. Differences anong them in

interpretation of instructions may be thrashed out in the

del i berative process, wth comobnsense under st andi ng of

the instructions inthe light of all that has taken pl ace

at the trial likely to prevail over technical

hai rsplitting.
Boyde, 494 U. S. at 380-81, 110 S. . at 1198. The majority quotes
the | anguage "at the tinme of the conm ssion of the offense" in one
cl ause of the § 8.04(b) instruction, uses that |anguage to inpose
a tenporal restriction on the whole instruction, draws a
di stinction between the "backward-1ooking" first special issue and
the "forward-1ooking" second special issue, and concl udes that the
jurors nust have fenced off the second special issue as a safe
haven, a sort of limtation-free zone, for the consideration of
evi dence of voluntary intoxication. This portion of the majority
opinion provides a perfect illustration of a court "parsing
instructions for subtle shades of neaning in the sanme way that
| awers mght."

Even parsing the instructions, | still do not reach the
maj ority's conclusions. Breaking down the | anguage and gramrar of

the 8 8.04(b) instruction given in Drinkard' s case provides no

support for the majority's conclusion that the instruction affects
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only the first special issue. The relevant portion of the
instruction is a conditional sentence, followng an "if/then"
structure:
[I]f you find that the defendant at the tinme of the
commi ssion of the offense for which he is on trial was
tenporarily insane as a result of intoxication, then you
may take such condition into consideration in mtigation
of penalty attached for the offense for which the
defendant is being tried.
The word "if" signals the condition of the sentence, the word
"then" signals the contingency. Both parts of the instruction have
t enporal conponents. The condition ("If you find . . .") is a
future condition; it wll berealized, if at all, inthe jury room
However, this future condition is restricted in tinme, because the

direct object of the future verb "find" is a dependent clause with

a past tense verb ("was [tenporarily insane]"). Li kewi se, the
contingency ("thenyoumay . . .") is a future contingency; it wll
occur, if at all, in the jury room However, the contingency of

the instruction contains no | anguage that restricts its scope to
"at the tinme of the conm ssion of the offense,” or any other past
framewor k. Restating the instruction using synbols, the jury was
thus instructed "If you find (in the future) that x occurred (in
the past), then you may do y (in the future)." Any restriction on
the application of the instruction would have to appear in the
contingency ("then you may . . ."), which directs the jury howto

apply certain evidence, not in the condition ("If you find. . ."),
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whi ch only identifies the circunstances under which the contingency
will be realized.

When reduced to its basic elenents, the mgjority's analysis
states that |anguage in the "If you find . . ." part of the
instruction inposes a tenporal restriction on the "then you may

" contingency. Such athesis is contrary to commbn sense and
unsupported in the | anguage of the instruction. | do not find the
words "only with regard to the first special issue" inplicit in the

| anguage "you may take such condition into consideration in

mtigation of penalty attached for the offense for which the
defendant is on trial."

The majority's position is also directly contrary to the
argunents of the State's attorneys. For if the jury's findings as
to "backward-I ooki ng" events were relevant only to the "backward-
| ooki ng" special issue, jurors could not use past events to predict
future behavior. As M. MIlin argued for the State:

The second issue involves whether or not you find that
there's a probability that M. Drinkard will commt
future acts of violence, crimnal acts of violence, such
that they would be or he would be a continuing threat to
society. In this regard, as |I'm sure you discussed on
the voir dire process, that basically the best way))the
only way that a person can predict another's future
conduct is based on his past conduct. W have to prove
beyond a reasonabl e doubt that there's such a probability
that this person wll act in the future as he's acted in
t he past because we woul d never be able to prove to a 100
percent certainty.
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Trial transcript, vol. 36, at 25-26. Therefore, both in terns of
grammar, technically parsed in the nost legalistic sense, and in
terms of commobn sense, no |anguage in the challenged instruction
directs jurors to cabin the effect of the instruction wthin the
first special issue.

The majority is quite right to point out that challenged
instructions should be analyzed in the context in which they are
made. Cupp v. Naughten, 414 U. S. 141, 146-47, 94 S. . 396, 400,
38 L. Ed. 2d 368 (1973). The majority is also correct to consider
the argunments of Drinkard's attorneys as part of that context.
Boyde, 494 U. S. at 384-85, 110 S. Ct. at 1200. Both of Drinkard's
attorneys did argue, quite forcefully, that the jury should
consider the fact that Drinkard was intoxicated at the tinme of the
mur ders when deciding both of the special issues. However, the
majority's analysis in this regard is remss in tw respects.

First, while the argunents of counsel are relevant a jury's
interpretation of challenged jury instructions, the court's
instructions thenselves carry substantially nore weight. Boyde,
494 U. S. at 384-85, 110 S. C. at 1200. Therefore, an attorney's
argunents to the jury are sinply insufficient to cure an otherw se
unconstitutional instruction given by the court. Tayl or .
Kentucky, 436 U.S. 478, 488-89, 98 S. C. 1930, 1936, 56 L. Ed. 2d
468 (1978).
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Second, if the majority opinion is to rely on a contextual
analysis, it nust | ook at the challenged instruction in the context
of "all that has taken place at trial," Boyde, 494 U. S. at 381, 110
S. . at 1198, not just those parts of the proceedings that
support the majority's conclusions. A review of the trial court
record reveal s that Drinkard' s intoxication evidence was a central
i ssue. At the guilt-innocence phase of the trial, Drinkard
presented evidence that he was intoxicated at the tinme of the
murders. However, at the close of the guilt-innocence phase, the
trial court specially instructed the jury that voluntary
i ntoxi cati on does not constitute a defense to the comm ssion of a
crinme under Texas |law. The nessage of the 8 8.04(a) instruction
was clear: Intoxication evidence is sinply not rel evant.

At the penalty phase of the trial, Drinkard once again
presented evidence that he was intoxicated at the tinme of the

murders. At the close of evidence the State waived its right to

open closing argunents. Drinkard' s attorneys then argued that the

jury could answer both special issues no based on the
i ntoxication evidence. They argued, with regard to special issue
nunber one, that Drinkard did not act deliberately because at the
time of the nmurders he had been intoxicated to the point of
tenporary insanity; he did not know right fromwong. Then they
argued, with regard to special issue nunber two, that Drinkard

woul d not be dangerous in the future because he was dangerous only
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when he was drunk, and he would not be able to drink while
i ncarcerated. As support for this argunent, Drinkard' s attorneys
pointed to evidence concerning his intoxication during violent
epi sodes in his past, including the nurders for which Drinkard was
on trial. As the nmmjority opinion details, however, these
argunents with regard to the second special issue did not focus on
intoxication to the point of tenporary insanity, but instead
focused on intoxication generally, necessarily including evidence
of | ower-Ilevel intoxication.

In the State's closing argunent, M. MIlin nmade two direct
references to the trial court's 8 8.04(b) instruction. Nei t her
reference limts itself tothe first special issue. Indeed, in the
portion of M. MIllin's argunment quoted by the mpjority in a
footnote, the State suggests explicitly that tenporary insanity is
a prerequisite to the consideration of intoxication evidence under
bot h speci al issues:

The Defense talks to you about this issue of tenporary

insanity due to intoxication, and | suppose that cones in

nmost | y))they connected up sonehow with both special

i ssues, but to consider that at all))and | suggest after

you | ook at the evidence you won't consider that at all.

To consider that at all you have to decide, one, that at

the time of the deaths M. Drinkard was intoxicated.

and, two, that by reason of this voluntary

i nt oxi cation he didn't basically know right from w ong,

he didn't know what he was doing when he killed these

t hree peopl e was w ong.

Trial transcript, vol. 36, at 22-23 (enphasis added); see also

Trial transcript, vol. 36, at 25 ("He wasn't intoxicated to such an
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extent he didn't know right fromwong. That's what you have to
find to give hi many kind of break on the intoxication.") (enphasis
added). That is the context in which Drinkard's jury heard the
trial court's jury charge. That is the context in which Drinkard's
jury heard a general instruction to "consider all the evidence
submtted to you," and a special instruction, which concluded:

[I]f you find that the defendant at the tinme of the

comm ssion of the offense for which he is on trial was

tenporarily insane as a result of intoxication, then you

may take such condition into consideration in mtigation

of penalty attached for the offense for which the

defendant is being tried.
I n ny opinion, the nessage of the 8§ 8.04(b) instruction))especially
in light of the 8 8.04(a) instruction given earlier))is clear:
Intoxication evidence is relevant only wunder the defined
ci rcunst ances.

The mpjority today holds that there is no reasonable
i kelihood that Drinkard's jury felt precluded by the instructions
of the court from considering Drinkard's proffered evidence of
intoxication not rising to the | evel of tenporary insanity. 1In so
doing, the mpority concludes that there is no reasonable
Iikelihood that Drinkard's jury interpreted the § 8.04(b) speci al
instruction as the State's attorneys interpret it, as Texas courts
have interpreted it, and as several nenbers of our Court have

previously interpreted it. In the full context of this trial,

find that such msinterpretation was reasonably |ikely.
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|V
Finally, because the mgjority would decide this case on the
alternative ground that the recently passed Antiterrorism and
Effective Death Penalty Act (“AEDPA’) woul d deny habeas relief, |
briefly address this issue as well. During the pendency of this
appeal , the President signed into | awthe AEDPA, which (anong ot her
t hi ngs) anends federal habeas corpus law. This new |l aw narrows the
ci rcunst ances under which federal courts may grant wits of habeas
corpus on behalf of people held under judgnent of state courts.
The state court’s tenporary insanity instruction and subsequent
decision so clearly denied Drinkard the constitutional guarantees
of Lockett and Eddi ngs, however, that habeas relief is justified
even under the AEDPA.
The rel evant section of the habeas corpus statute, 28 U S. C
8§ 2254(d) (1), as anended by AEDPA 8§ 104(3)(d), states:
(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment of
a State court shall not be granted with respect to any
claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim))
(1) resulted in a decision that was
contrary to, or involved an unreasonabl e
application of, clearly established
Federal |aw, as determ ned by the Suprene
Court of the United States . :
Because Congress included neither an effective date for this
anended provision nor a clear statenent regarding its retroactive

application to cases pending on appeal, it is not apparent whether
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we should apply the AEDPA in this case. As an initial mtter, |
agree with the magjority’s careful anal ysis and concl usions that the
statute is a procedural change in the standard of review, and that
as such it should have retroactive effect under Landgraf v. USI
FilmProducts, ___ US. ., | 114 S. C. 1483, 1499-1505, 128
L. Ed. 2d 229 (1994), and United States v. Mejia, 844 F.2d 209, 211
(5th Cr. 1988). | also agree with the majority’s determ nation
that the state court decided Drinkard’ s clains on the nerits. Mj.
op. at 29-33, 36-37. However, as to the mgjority’s substantive
application of the AEDPA and its ultimate decision on the nerits of
Drinkard’ s habeas petition, | respectfully disagree.
A

The majority reviews the state court’s determ nations of |aw
separately fromm xed questions of lawand fact. It holds that, as
a matter of law, the trial court’s correct identification of the
applicable constitutional standard guarantees that the state
court’s decision was not contrary to clearly established federa
| aw. Al though the state court apparently recognized that a
sentenci ng judge may not bar a jury from considering any rel evant
evi dence, 8§ 2254(d)(1) directs us to consider a different issue.
Under the AEDPA, we nust consider whether the state court’s
adjudication “resulted in a decision contrary . . . to clearly

establ i shed Federal |aw . (enphasis added). It is plain

that identification of the proper standard is not enough; the state
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court’s decision nust accord with the Suprene Court’s
interpretation of the Constitution. For the reasons | have stated
above, | think it is clear that the effect of the trial court’s
8 8.04(b) instruction was to bar the jury's consideration of
mtigating evidence. Thus the trial court’s decision was contrary
to the Suprene Court’s interpretation of the Ei ghth Arendnent in
Lockett and Eddi ngs.
B

The majority also holds that, as a m xed question of |aw and
fact, the state court did not unreasonably apply federal law in
determning that its limting instruction did not violate the
Ei ghth Amendnent. Specifically, the majority bases its reasoning
on the principle that the AEDPA's “‘unreasonable application’
standard of review of a state court decision nust nean nore than
that a federal court nmay grant habeas relief based on its sinple
di sagreenent with the state court decision; this would anount to
nothing nore than a de novo review.” Mj. op. at 38.

| think the majority has the standard of revi ew exactly w ong.
The Suprenme Court has consistently held that application of
constitutional law to facts 1in habeas cases requires an
i ndependent, de novo determ nation by federal courts. Wight v.
West, 505 U. S. 277, 301-03, 112 S. C. 2482, 2495-96, 120 L. Ed. 2d
225 (1992) (O Connor, J., concurring) (the Suprenme Court has

consistently applied a de novo standard of review in mxed

- 65-



gquestions of constitutional |aw and fact in habeas corpus cases);
see also Brown v. Allen, 344 U. S. 443, 507, 73 S. . 397, 446, 97
L. Ed. 469 (1953), overrul ed on other grounds by Townsend v. Sain,
372 U.S. 293, 312 (1963) (“Thus, so-called m xed questions or the
application of constitutional principles to the facts as found
| eave the duty of adjudication with the federal judge.”); Irvin v.
Dowd, 366 U.S. 717, 723-28, 81 S. C. 1639, 1643-45, 6 L. Ed. 2d
751 (1961) (review ng de novo state court determ nations of m xed
questions of law and fact in federal habeas case); Brewer V.
WIllianms, 430 U.S. 387, 403, 97 S. C. 1232, 1242, 51 L. Ed. 2d 424
(1977) (sanme); Cuyler v. Sullivan, 446 U. S. 335, 342, 100 S. C.
1708, 1715, 64 L. Ed. 2d 333 (1980) (sane); MIller v. Fenton, 474
U S 104, 112, 106 S. C. 445, 450, 88 L. Ed. 2d 405 (1985) (sane).
The Suprene Court has nade cl ear that federal courts nust undertake
i ndependent, de novo review of state court habeas decisions on
appeal . | am unwilling to depart from this unbroken |ine of
Suprene Court precedent, especially since the |anguage of

§ 2254(d) (1), as anended, does not denmand it.?3

82 For this unprecedented deferential standard of review, the mgjority

cites only the word “unreasonable” in 8 2254(d) (1) and one piece of |egislative
hi story, indicating that the AEDPA “requires deference to the determ nations of
state courts that are neither ‘contrary to,’ nor an ‘unreasonable application
of,” clearly established federal law.” H R Conf. Rep. No. 518, 104th Cong., 2d
Sess. 111 (1996), reprinted in 1996 U. S.C.C. A N 944, 944, This statenent inthe
conference report does not change the standard of review, it nerely restates the
standard of the AEDPA, dictating that we should not upset state court decisions
that do not offend federal constitutional |law. | would not overturn established
Suprenme Court precedent with so thin a |ever.
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The majority continues by stating that an application of |aw
to facts i s unreasonabl e only where “reasonabl e jurists would be of
one view that the state court ruling was incorrect.” This cannot
be the standard of review Were a federal court of appeals
determnes that a state crimnal decision is contrary to federa
law, 8 2254(d) (1) does not require the unani nous consent of the
federal bench for habeas relief. Indeed, it does not even require
unanimty anong a panel of judges considering the case. The
determ nati on of reasonabl eness nust consider only the propriety
and correctness of the state court’s actions in the context of
federal guarantees established by the Suprene Court. |If a federal
court “disagrees” with the state court’s application of federa
law))if it finds that the state court unreasonably applied the | aw
of the land))that federal court nust grant habeas relief under
§ 2254(d)(1). It is well established that where state and federal
courts disagree about the neaning of federal | aw, t he
interpretation of the federal courts nust prevail. Brown, 344 U S.
at 507, 73 S. Ct. at 446.

As | have catalogued in this dissent, | think it clear that
the state court’s tenporary insanity instruction denied Drinkard
the constitutional guarantees of Lockett and Eddings. The
m sapplication of the Ei ghth Anendnent to the facts of this case

justify relief under 8§ 2254(d)(1), whether or not we apply the
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AEDPA. Thus | respectfully disagree with the nmgjority’s

concl usi ons, and, accordingly, | dissent.
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