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District of Texas.

Bef ore W SDOM DUHE and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Thi s appeal concerns both tort and contract actions brought by
a putative assignee against one of the original parties to a joint
venture. Because we find that the tort clains are barred by the
statute of limtations and the putative assignee does not have
standi ng under Texas law to bring a contract claim we affirmthe
district court's granting of summary judgnent agai nst the putative
assi gnee.

FACTS AND PROCEDURAL HI STORY

On June 6, 1988, Defendant-Appellee International Finance
Corporation ("IFC') becanme a partner in a joint venture wth
several conpanies, including Santa Fe Energy Conpany of Argentina
("Santa Fe") and Noneco Argentina Ol Conpany ("Nonmeco"), in an oil
and gas exploration project in Argentina. The partners were
parties to a Joint Operating Agreenent ("JOA"). Article 12.2 of
the JOA specifically provides that all partners nust consent before

any partner nmay assign all or any part of its interest to a



non-affiliated conpany, and that such consent may not be w thheld
unr easonabl y.

On Decenber 21, 1988 and May 25, 1990, Plaintiffs-Appellants
Adiver Resources PLC and diver Resources (Argentina) S A
(collectively "Aiver") entered into agreenents with Santa Fe and
Nonmeco, respectively, to obtain all or a portion of the interests
of Santa Fe and Noneco in the partnership. Accordingly, Santa Fe
and Noneco each requested the other JOA parties to approve the
assi gnnents. Pursuant to such request, |IFC began investigating
Aiver's ability to pay for such a | arge comm tnent and requested
financial information on Aiver. According to IFC, however, the
information was not forthcomng and any information that was
eventually rel eased was either old or failed to satisfy IFC. [|FC
deci ded not to approve the assignnents.!?

The agreenents between Santa Fe/diver and Noneco/diver
contenpl ated that approval m ght not be forthcom ng, and provided
that, if consent was not obtained, the Santa Fe and Noneco
interests would be held in trust for the benefit of Jdiver.
Al t hough Santa Fe and Noneco would still maintain | egal ownership,
Adiver would receive the benefits and nake all the paynents due.
Adiver paid cash-calls to Santa Fe and Noneco and eventually paid
directly to the operator of the partnershinp. Aiver also
indirectly participated in partnership matters, as Santa Fe and

Nonmeco voted pursuant to Aiver's direction. Eventually, Qiver

lAccording to Aiver, the other partners consented to the
assi gnnent .



could not neet its financial obligations in the agreenents wth
Santa Fe and Noneco and defaulted. diver brought suit.

Adiver sued | FC based on tort and contract |aw, claimng that
| FC s wongful failure to approve or disapprove the proposed
assignnents to Aiver prevented Aiver frombeing able to finance
its obligations. The district court entered summary judgnent in
favor of |FC It is undisputed that the law of Texas is the
applicable law as to all clains brought by Qi ver.

St andard of Revi ew

Appel | ate courts review sunmary judgnments de novo, applying
the same standard as the district court. Bodenhei mer v. PPG
| ndustries, Inc., 5 F.3d 955, 956 (5th G r.1993). Sunmary judgnent
shal|l be rendered if there is no genuine i ssue of material fact and
if the noving party is entitled to judgnent as a matter of |aw
Fed.R Civ.P. 56(c). In making its determ nation, the court nust
draw all justifiable inferences in favor of the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106 S.Ct. 2505,
2513-14, 91 L.Ed.2d 202 (1986).

|. Tort C ains
The district court found that Aiver's tort clains? accrued

no later than March 22, 1991, the date on which diver's counsel

’2ln the district court, Aiver alleged the follow ng tort

causes of action: intentional interference with contract
relations; negligent interference with contract rel ations;
negl i gence and gross negligence; interference with a prospective

advant age or opportunity; and interference with |awful business.
Aiver's appellate brief addresses only the application of the
two-year ban to its intentional interference with contract and
prospective business relations clains.
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warned I FC that its refusal to consent to the assignnment "caused
prejudice to our clients." Accordingly, since Qiver's clains were
not filed until March 25, 1993, the district court held that the
Texas two-year statute of limtations barred Aiver's tort action.
diver disagrees, arguing that Texas | aw requires actual danage or
harm before an intentional interference wth contract or
prospective business relations clai mmy be brought. Thus, diver
clainms that its tortious interference clains, which stemfromlIFC s
refusal to consent, did not accrue until Novenber, 1991 when Qi ver
breached its contracts with Santa Fe and Noneco.

While Aiver may have suffered addi ti onal danages i n Novenber,
1991 when it defaulted on the Santa Fe and Nonmeco contracts, the
statenents on March 22, 1991 by diver's counsel warning |FC that
its refusal to consent to the assignnent "caused prejudice to our
clients" is conclusive evidence that AQiver had suffered damages at
the date of the letter. Hence, we agree with the district court in
its determnation that the tort causes of action accrued on Mrch

22, 1991 at the latest.® Because AQiver filed its action on March

3Aiver's reliance on Fury lnports, Inc. v. Shakespeare Co.,
631 F.2d 1189 (5th Cr.1980), cert. denied, 450 U. S. 921, 101
S.C. 1369, 67 L.Ed.2d 349 (1981), Arabian Shield Devel opnent Co.
V. Hunt, 808 S.W2d 577 (Tex. App.-—-ballas 1991, wit denied), and
Bauman v. Centex Corp., 611 F.2d 1115 (5th G r.1980), is
m spl aced. Fury applied New York |aw. Arabian Shield focused on
the Di scovery Rule, which involves situations in which the
plaintiff does not even realize that the injury has occurred.
Arabian Shield, 808 S.W2d at 583-85. Here, the warning from
Aiver's counsel on March 22, 1991 clearly indicates Aiver's
know edge of the injury. Finally, the Bauman court held that, in
determning the [imtations period for the tort of
m srepresentation, msrepresentation by itself is not enough to
establish harm because it is still possible for the plaintiff to
earn a profit after the msrepresentation. Bauman, 611 F.2d at
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25, 1993, the tort <clains are barred by the statute of
[imtations.*
1. Contract C ains

The magistrate found that Aiver had no action in contract
because there was no privity of contract between Aiver and |FC
Adiver presents three theories to overcone the |ack of privity.

1. Waiver and Equitable Estoppel.—-diver argues that |FC
wai ved or is equitably estopped from asserting non-consent to the
assi gnnents because it engaged in a cal cul ated course of conduct to
keep diver contributing to the venture while denying Aiver its
full rights. According to diver, IFC msled Aiver about its
reasons for w thhol di ng consent +FC s stated reasons were financi al
while its true reasons were to block diver from control —-and
thereby led Oiver to nmake contributions to the venture in the
fal se hope that IFC would eventually be satisfied by diver's
financi al performance and woul d consent to the assignnents. diver
then argues that such circunstances would allow Oiver to be a
party to the JOA who may assert clainms for the breach of Article
12.2 and for IFC s breach of the duty of good faith and fair

deal i ng.

1119. Thus, the court held that the claimdid not accrue until
the stock was forfeited, rather than when the m srepresentation
was di scovered. 1d. Here, diver had clearly suffered harm as
of March 22, 1991, when its counsel warned IFC that its denial of
consent caused prejudice to AQiver's interests.

“‘Because all the tort clains are barred by the statute of
limtations, we do not reach diver's claimwth respect to the
alternate grounds found by the district court to support its
summary judgnent denying Oiver's tort clains.
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It is a well-established principle in Texas that "contract
rights cannot be created by estoppel [but estoppel can] prevent a
party's conduct and actions fromoperating as a denial of the right
of enforcenent of a contractual obligation already created.™
Roberts v. California-Wstern States Life Ins. Co., 470 S.W2d 719,
726 (Tex. G v. App. -Amarill o 1971) (citation omtted). Because it is
conceded that no contract exi sted between A iver and | FC, equitable
estoppel is inapplicable to this case.®

2. Qiver's Rights as the Wonged Assi gnee Under Article 12.2
of the JOA —diver next argues that diver my sue |FC for
unreasonably wi t hhol di ng consent to the assignnents under Article
12.2 of the JOA as the wonged assignee, whether there is privity
or not.

The contract |aw of Texas allows actions by plaintiffs not
party to the original contract only if the original parties to the
contract intended the contract to benefit the third-party

plaintiffs.

On appeal, Adiver cites Knight v. Chicago Corp., 183 S. W2d
666 (Tex.C v. App. —San Antonio 1944), aff'd, 188 S.W2d 564
(Tex.1945), as invoking the doctrine of waiver and estoppel to
val i date an assignnent of a | ease despite a | ack of consent.
Aiver also cites Wieeler v. Wite, 398 S.W2d 93 (Tex. 1965),
whi ch recogni zed that reliance on prom ssory estoppel to overcone
an otherw se fatal defect of indefiniteness in a contract was not
an of fensive use of the doctrine.

diver, however, has not cited a case contravening the
basic principle that estoppel does not affirmatively create
contract rights. Knight involved a preexisting contract
between the parties. Knight, 183 S.W2d at 672. \Weeler
i nvol ved a contract between the parties that was |ater found
defective. \eeler, 398 S W2d at 94-96. Further, Weeler
concerned the doctrine of prom ssory estoppel, id. at 96,
not equitabl e estoppel.



The intention of the contracting parties 1is of
controlling significance to a determnationthat athird party

may enforce the contract provision.... Inderivingintent, we
must begin with the presunption that parties contract for
t hensel ves, and a contract will not be construed as having

been made for the benefit of third parties unless it clearly
appears that such was the intention of the contracting
parti es.
Corpus Christi Bank & Trust v. Smth, 525 S W2d 501, 503-04
(Tex.1975) (citation omtted). Article 12.2 of the JOA states that
"no Party shall assign all or any part of its Participation
Interest under the Contract or this Agreenent w thout the prior
approval of all Parties (which approval shall not be arbitrarily,
capriciously or otherwi se unreasonably withheld)." There is no
suggestion anywhere in the |anguage of this provision that third
parties, much less diver specifically, were intended to be
beneficiaries of this provision. The provision was nmade for the
mut ual benefits of the parties to the agreenent and not diver.
diver concedes that no Texas court has allowed a putative
assignee to bring a claimon a contract agai nst one of the original
parties. Nonetheless, diver points to BB.MB. Corp. v. MMhan's
Valley Stores, 869 F.2d 865 (5th G r.1989), which it contends
inplies that a putative assignee has such a right. Such an
inplication is indeed a weak one. Although the B.MB. court did
hold that the |lessor was obligated to consent to the assignnent
under a provision requiring consent if reasonable, the court never
held that the assignee had standing to bring suit. B.MB., 869
F.2d at 868-69. Rather, the B.MB. court made such a holding to

determne that the plaintiff-lessor had suffered no danmages from



its tort <claim against an actual assignee of the |essee.®
Mor eover, the defendant in B.MB. was not a putative assignee but
had stepped into the shoes of the original |essee when the
plaintiff acceded to the assignnent. In short, B.MB. did not
i nvol ve the question of a putative assignee's standing to bring
suit. Nothing in our reading of B.MB. convinces us that Texas
woul d all ow a putative assignee such as diver to bring suit on a
contract.

Nei t her are we convi nced by Reynol ds v. MCul | ough, 739 S. W 2d
424 (Tex. App. —San Antonio 1987, wit denied), which stated in
dicta: "A lessor may contract, by provision in the |ease, not to
unreasonably wi thhold his consent to an assi gnnent or subl ease of
the prem ses. This type of provisionis in the nature of a prom se
or covenant which, if breached, could be grounds for an action for
damages.”" |d. The Reynolds court did not state that a putative
assignee could bring suit on such a provision; in fact, the case
whi ch the court cites in support of its statenent, Mtchell's, Inc.
v. Nelns, 454 S. W 2d 809, 813 (Tex.C v. App. bBal |l as 1970, wit ref'd
n.r.e.), involved a suit brought by the |essee, not the putative
assi gnee. Further, the Reynolds court held that, because the
assi gnees were not "parties to the original | ease transaction, they

may not seek to enforce the |lease.” Reynolds, 739 S.W2d at 427.

5ln B.MB., the | essor sued the assignee claimng
m srepresentations were nmade to obtain its consent to an
assignnent. The court reasoned that the m srepresentations did
not harmthe | essor because the | essor was obligated to give
consent to the assignee in any event under a provision requiring
consent to the assignnent if not unreasonable. B.MB., 869 F.2d
at 868-69.



Because it does not clearly appear from the contract that
provision 12.2 of the JOA was intended to benefit diver, diver
may not sue on the contract.

3. IFC s Representations Created a Separate Contract.—-diver
al so contends that privity to the JOA was not required, arguing
that IFC s representations that it would approve diver upon a
sufficient financial showing constituted a separate contract to
apply financial standards i n reasonabl e fashi on, which | FC br eached
by denying consent even though diver net industry standards of
financi al worthiness. Aiver contends that, here, not only was
there substantial reliance to support a prom ssory estoppel claim
but also diver's paynents benefitted IFC by preserving an
enterprise in which IFC had an interest, thus also providing
consideration for a contract.

We reject this claimbecause Adiver has not denonstrated that
| FC made a prom se or representation to diver. Although |IFC may
have nmade representations to Santa Fe and Nonmeco, there is no
evi dence showing that |FC nade any to Qdiver. A iver does not
contest the factual finding of the district court that

Plaintiff has provided no evidence that Defendant made a

promse to it. As previously discussed, comunications
concerning the disapproval of the assignnments to Plaintiff
were made directly between the ... contract parties.... Dr.

Adiver Waldron, the Chairman of Plaintiff, Oiver Resources,
admts that he "never saw any of the correspondence between

[ Def endant] and the parties.... Santa Fe nmade ne aware of the
fact that |[Defendant] was sonmewhat reluctant.” ... I n
addi ti on, Plaintiff never asked to see copies of
correspondence between Defendant and the other ... contract
parties.

Li kewise, if no prom se was nmade, then certainly no separate offer



was made by I[FCto diver for an independent contract. W thereby
find Aiver's final claimto be nmeritless.
I1l1. Leave To Anend
Aiver also conplains that the district court erred in denying
its notion to anend its pleadings to add a m srepresentation claim
W find this contention to be wthout nerit. diver's notion was
filed three nonths after the deadline set in the Docket Control
O der. The Fifth Crcuit has "often ... affirmed denials of
motions to anmend when the notions have been untinely filed."
Avat ar Exploration, Inc. v. Chevron, US A, Inc., 933 F. 2d 314,
321 (5th Cir.1991). Under the circunstances presented here, we
find no abuse of discretion in the district court's decision to
deny Aiver's notion to anend its pl eadings.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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