United States Court of Appeals,
Fifth Grcuit.
No. 94-20362.

CONTI COVWODI TY SERVI CES, | NC. and Continental Grain Conpany,
Pl ai nti ffs-Count er - Def endant s- Appel | ees,

V.
David J. RAGAN, et al., Defendants,

David J. Ragan and Joe O Ragan, Defendants-Counter-Plaintiffs-
Appel | ant s.

Sept. 12, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Before POLITZ, EMLIO M GARZA and STEWART, Circuit Judges.

STEWART, Circuit Judge:

As part of nmultidistrict |itigation, Conti Commodity Services,
Inc. and Continental Gain Conpany (together referred to herein as
"Conti")! filed suit against David J. Ragan and Joe O Ragan for
damages arising fromfinancial market trading activity attendant to
the closing of Conti's Houston branch office. Conti Commodity
Services, Inc. v. Ragan, No. H84-4652 (S.D. Tex.); In re
Conti Commodity Services, Inc., Securities Litigation, 733 F. Supp.
1555 (N.D.111.1990). The Ragans filed a counterclai m against
Conti, asserting inter alia that these danages arose because Conti
had breached its contract to finance their debit bal ances and had
made defamatory statenents about David Ragan. The district court

granted in part Conti's notion for summary judgnent against the

1Conti Commodity Services, Inc., was a fully owned subsidiary
of Continental G ain Conpany.



Ragans, and the Ragans appeal. W affirm
FACTS

In 1981, Conti hired David Ragan to work in its Houston, Texas
branch office. He conducted arbitrage trading, ranging fromless
specul ati ve hedged positions to nore specul ative cash trading, for
his custonmers and for his own account.? Conti routinely |oaned
nmoney to Ragan's custoners to finance trading activity, so that the
custoners had to deposit only a percentage of the transaction
anount . The value of the custonmer's securities or commodities
"position" could be expressed sinultaneously in several ways which
include (1) the net® face value of the position; (2) as the net
mar ket val ue of the position; (3) as the net face or market val ue
of the position, mnus the anount financed and associ ated fees or

i nterest cost. By early 1984, the Houston branch office had

2"Arbitrage trading is the sinmultaneous purchase and sal e of
the sanme or equivalent securities or comobdities in different
markets or on different exchanges at different prices, in order
to profit fromthe price differences between markets." In re
Conti Commodity Services, Inc., Securities Litigation, 733 F. Supp.
at 1562.

3The securities or conmmodities could be (1) purchased in
anticipation of an increase in market value and later sold; (2)
sol d—er borrowed from el sewhere and sold (i.e., "sold short")—n
anticipation of a decrease in market value and | ater purchased
for return to the pre-sale ower of the security. These various
options could be done at the sane tine in different markets, or
at different tinmes but with the sane security or commodity, as

noted above in footnote 2. "Net" value, as used in this
sentence, refers to the net value of the purchases and the short
sales. In addition, the cash securities could be purchased and

held until maturity, at which tinme the face val ue and i nterest
due on the security could be used to repay any anount that was
fi nanced.



sust ai ned | osses and Conti decided to close it.* The instant facts
arise fromConti's decision to close out the custonmers' accounts in
conjunction with the closing of its Houston office.

Conti filed suit agai nst David Ragan, all eging fraudul ent and
fictitious transactions. The Ragans filed a countercl ai magai nst
Conti . In this counterclaim David Ragan alleged that Conti
breached its contract with him tortiously interfered with David
Ragan's enpl oynent contract, reputation, and prospective custoner
relationshi ps by naking defamatory statenents, and fraudulently
concealed its decision to close the Houston office. Joe Ragan
alleged that Conti breached 1its contractual and fiduciary
obligations by closing out his positions and thereby keeping him
fromreducing or offsetting his | osses.

Many of the clains of the nunmerous parties to this case and
related cases in this nultidistrict litigation were disposed of in
I[1linois before United States District Judge Hart and are
docunented in a witten opinion. See In re ContiCommodity
Services, Inc., Securities Litigation. Anong Judge Hart's rulings
were sunmary judgnents entered on several of the Ragans' clains
agai nst Conti. Judge Hart transferred the renmai ning cl ai ns bet ween
Conti and the Ragans to the United States District Court for the

Southern District of Texas where United States District Judge Bl ack

‘By the tinme it closed on May 24, 1984, Conti's Houston
branch office had incurred nore than $55 mllion in trading
| osses for the accounts of its arbitrage and specul ative
custoners. The closing of the Houston office spawned nunerous
lawsuits in which approximately two mllion docunents were fil ed.



rendered a final summary judgnent against the Ragans on their
remai ning clainms. The Ragans appeal this final summary judgnent,
as well as sone of the judgnents entered by Judge Hart. The
parties agree that Texas law is applicable to these state |aw
cl ai ms.
DI SCUSSI ON

The Ragans argue that the Texas district court erred in
entering summary judgnent because the evidence was sufficient to
defeat the notion for sunmary judgnent and because it reached
i ssues that either were not appeal ed or had been deci ded by Judge
Hart .

We review the district court's grant of sunmmary judgnment de
novo. I nternational Shortstop, Inc. v. Rally's, Inc., 939 F. 2d
1257, 1263 (5th G r.1991), cert. denied, 502 U. S. 1059, 112 S. C
936, 117 L.Ed.2d 107 (1992). Sunmary judgnent is appropriate when
the noving party shows that there is no genuine issue of materi al
fact. 1d. The noving party nmay nmake this show ng by pointing out
the | ack of evidence to support the nonnoving party's case. Duffy
v. Leadi ng Edge Products, Inc., 44 F.3d 308, 312 (5th G r.1995);
Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 913 (5th Cr.1992),
cert. denied, --- US ----, 113 S .. 98, 121 L.Ed.2d 59 (1992).
Once this showing is made, summary judgnent is proper against the
nonnmovi ng party when the nonnoving party "fails to make a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp. v. Catrett, 477 U. S. 317, 321, 106



S.C. 2548, 2552, 91 L.Ed.2d 265 (1986); Duffy, 44 F. 3d at 313-14.
In order to defeat a properly supported notion for summary
j udgnent, the nonnoving party nust direct the court's attention to
adm ssi bl e evidence in the record which denonstrates that it can
satisfy a "fair-mnded jury" that it is entitled to a verdict in
its favor. I nternational Shortstop, Inc., 939 F.2d at 1263;
Howel I, 897 F.2d at 192. At this point, the nere allegations in
the conplaint are not sufficient; the non-novant is required to
identify specific evidence in the record, and to articulate the
"precise manner" in which that evidence supported their claim
I d.; Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cr.1994), cert.
denied, --- US ----, 115 S C. 195, 130 L.Ed.2d 127 (1994).

We shall address the summary judgnent entered as to David
Ragan and Joe Ragan, respectively.
A. Summary Judgnent Agai nst Davi d Ragan®

Crimnal charges were instituted against David Ragan for
fraudulent and fictitious trade transactions in the form of
ei ghteen counts of mail and wire fraud. A jury found himguilty on
all eighteen counts. On July 16, 1993, while Ragan's conviction
was on appeal to this court, Judge Bl ack granted sunmary j udgnment
in favor of Conti and agai nst David Ragan because "David Ragan's
crimnal conviction elimnates any genuine issue of material fact

regarding the issue of truth...."®

SReferences in this subsection to "Ragan" refer to David
Ragan.

8Judge Bl ack's "Final Judgnent", filed April 14, 1994,
referred to this July 16, 1993 order as the basis for final
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Before transfer of this case to Texas, Judge Hart had

di sm ssed Ragan's tortious interference with enploynent clains "to
the extent clains are nade based on any enploynent relationship
other than the one with Merrill Lynch", and had di sm ssed Ragan's
claims of tortious interference wth custoner and business
rel ati ons because Ragan presented "no nonhearsay testinony show ng
that counterdefendants provided any false information to the
custoners. " In re ContiCommodity Services, Inc., Securities
Litigation, 733 F.Supp. at 1581. Judge Hart's reasoning was as
fol |l ows:
There is evidence from which it can be inferred that
count erdefendants intended to induce David Ragan's firing
Davi d Ragan has al so presented evidence to support the claim
that the information provided by counterdefendants caused
David Ragan's dism ssal from Merrill Lynch. Davi d Ragan
however, has not presented specific facts show ng
count erdef endants caused the | oss of any other enpl oynent.
In the "Final Judgnent"” at bar, Judge Black granted sunmary
judgnent against Ragan on all remaining clains. The basis
expressed for this judgnent was that (1) Ragan's crim nal
conviction settled the question of the truth of Conti's allegedly
tortious and defamatory statenents in Conti's favor; (2)
therefore, there is no longer a genuine issue of material fact
about the truth of these statenents; and (3) therefore sunmary
judgnent is proper. There being no statutory or jurisprudenti al

basis for the proposition that a crimnal conviction satisfies the

truth inquiry in a civil proceeding for defamation or tortious

j udgnent agai nst David Ragan. Ragan chall enges as error the use
of his conviction as the basis for sunmary judgnent agai nst him

6



interference by way of these statenments, neither party argues on
appeal that Judge Black entered summary judgnent against David
Ragan for the correct reasons.’

The district court's grant of summary judgnent agai nst David
Ragan, on the basis of his conviction which was on appeal at the
time of judgnent, was i nproper. Neverthel ess, sunmary j udgnent nay
be affirmed on grounds ot her than the basis of the district court's
deci sion. See Howell| Hydrocarbons, Inc. v. Adans, 897 F.2d 183,
193 (5th G r.1990); see also, Matter of Lewisville Properties,
Inc., 849 F.2d 946, 950 (5th G r.1988) and cases cited therein. W
shall therefore address de novo whether the judgnent was proper
despite its inproper basis.

Accusations or coments about an enpl oyee by his enpl oyer,
made to a person having an interest or duty in the matter to which
the comuni cation rel ates, have a qualified privilege. Schauer v.
Menorial Care Systens, 856 S.W2d 437, 449 (Tex. App. —Houston [ 1st
Dist.] 1993) (citations omtted). This privilege protects such
communi cations in the absence of actual nalice.

I n the defamation context, actual malice does not include ill
wll, spite or evil notive. Hagler v. Proctor & Ganble Mg. Co.,
884 S.W2d 771 (Tex.1994). "Actual malice" is atermof art which

is defined as "the nmaking of a statenent with know edge that it is

The conviction was reversed on appeal to this court because
the record did not show a sufficient connection betwen David
Ragan and the charged offenses. United States v. Ragan, 24 F. 3d
657, 660 (5th Cir.1994).



false, or with reckless disregard [8 of whether it is true." See
Duffy, 44 F.3d at 313, quoting Carr v. Brasher, 776 S.W2d 567, 571
(Tex.1989). Afinding of such nalice requires "sufficient evidence
to permt the conclusion that the defendant in fact entertained
serious doubts as to the truth of his publication.” Hagl er,
quoting Casso v. Brand, 776 S. W2d 551, 558 (Tex.1989); Duffy, Id.
Where the enployee clains that the enployer nmade such references
and accusations about himto one with a conmmon interest (such as
the enployee's new enployer), and the enployer has pled the
affirmati ve defense of qualified privilege, Texas | aw pl aces on the
plaintiff the burden of proof at trial wth respect to nalice

Duffy, 44 F.3d at 313-14, citing Dun & Bradstreet, Inc. v. O Neil

456 S.W2d 896, 898 (Tex.1970). Thus, in the instant case, it

matters not whether such statements were true or whether the

statenents were nmade to Merrill Lynch and the Chicago Board of
Tr ade: if there is no clear evidence of "actual malice", then
summary judgnent was proper on these clains. See and conpare,

Duffy v. Leading Edge Products, Inc., 44 F.3d at 313-316.

The plaintiff enployee nust show that the defendant enpl oyer
acted with malice in order to overcone the affirmative defense of
qualified privilege. Inits answer to Ragan's counterclaim Conti

pl ed t he defense of qualified privilege. The strongest evi dence of

8" Reckl ess disregard" is defined as a high degree of
awar eness of probable falsity which the plaintiff shows by
presenting "sufficient evidence to permt the conclusion that the
defendant in fact entertained serious doubts as to the truth of
his publication.” See Duffy, 44 F.3d at 313, quoting Carr v.
Brasher, 776 S.W2d 567, 571 (Tex.1989).
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malice is that Conti made these statenents prior to having any
concrete or objective indication of any wongdoi ng on Ragan's part.
Ragan argues that Conti's adm ssion that it had nothing to support
the allegedly defamatory statenents until after it mnade the
statenents neans that Conti had actual malice. Conti argues that
the informati on which was | ater found by outside auditors confirned
the suspicions which it had comunicated in the challenged
statenents. Neither of these argunents is nore probable than the
ot her and, w thout weighing the evidence, we find that Ragan has
not made a showing that is sufficient to constitute the "clear
evi dence" of malice required to defeat a properly supported notion
for summary judgnent. Thus, in the absence of such a show ng,
Conti was entitled to sunmary judgnent agai nst Ragan even if the
statenments at issue were fal se.

Ragan al so argues that Judge Bl ack erred in dism ssing all of
hi s cl ai ns because he did not appeal Judge Hart's decision to deny
Conti's summary judgnent notion as to the Merrill Lynch portion of
his tortious interference clains or as to his defamation cl ai ns.
Qur review of Judge Black's grant of summary judgnent is de novo.
Judge Bl ack did not articul ate any basis for summary j udgnent ot her
than Ragan's crimnal conviction, and thus did not address Judge
Hart's prior decision. The record before us shows that, as a
matter of law, there i s no genuine i ssue of material fact regarding
Conti's qualified privilege defense. For this reason, we affirm
the entry of summary judgnent and do not address these argunents.

Ragan al so argues that the loss of his trading license in



conjunction with Conti's all eged wongful conduct effectively ended
his career in securities and commodities. He chal |l enges Judge

Hart's disposition of that claimas well as his claimof tortious

interference with his non-Merrill Lynch enploynent and custoner
rel ati onshi ps. He asserts that he has shown a reasonable
i kelihood that, if he had not lost his trading license due to

Conti's accusations, he would enter into "business relations" with
prospective clients or enployers and that, therefore, Judge Hart's
dism ssal of his claimof interference with business rel ationships
shoul d be reversed. W disagree. As we state in In re Burzynski,
989 F.2d 733, 739 (5th Cir.1993),
The requisite elenments |[for an action for tortious
interference with prospective business relations] are: 1) a
reasonabl e probability that the plaintiff would have gotten a
contract, 2) malicious and i ntentional action by the def endant
whi ch aborted the prospective business relationship, and 3)
actual harmto the plaintiff.
Conti has carried its initial burden to show the absence of
evidence that it acted with nalice. Thus, absent a show ng by
Ragan that Conti acted in a malicious and i ntentional nanner, there
is no genuine issue of material fact on this elenent of Ragan's
clains of tortious interference. W have al ready determ ned that
Ragan has failed to show malice as the termof art is used in the
context of alleged defamatory statenents nade by an enpl oyer and
thus has failed to make a showing sufficient to establish an
el ement which is both essential to his case and on which he would
bear the burden of proof at trial. Here, the nmlicious and
intentional actions alleged by Ragan are the alleged damaging

statenents made by his enployer. For this reason, we al so concl ude
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that Ragan has not shown a genuine issue of fact as to the
"malicious and intentional action"™ elenment in his tortious
interference clains. Moreover, the record discloses potentially
damagi ng statenents made by Conti, but Ragan does not identify
evi dence that the statenents were nade to one who does not have a
conmon interest.® Therefore, Ragan nmust show malice in order to
overcone Conti's qualified privilege defense.

There bei ng no genui ne i ssue of material fact as to a critical
element of David Ragan's <claim of tortious interference,
defamation, slander, & libel, summary judgnent against him was
pr oper .

David Ragan also challenges Judge Hart's entry of summary
j udgnent against himon his clainms of breach of contract. Conti
correctly points out that the argunents Ragan asserts on appea
were not presented in the response to Conti's summary | udgnment
nmotion that was before Judge Hart. For this reason, we will not
revisit Judge Hart's decision on this issue.

B. Sunmary Judgnment Agai nst Joe Ragan?'®

Joe Ragan chal | enges Judge Bl ack's di sm ssal of his clains for
damages allegedly sustained by Conti's orders to close out the
positions in his account. By the tine that Judge Bl ack granted

final sunmary judgnent agai nst Ragan, the only question remnaining

°Both Merrill Lynch and the Chicago Board of Trade had an
interest simlar to that of Conti's interest as Ragan's enpl oyer.
See and conpare, Duffy and Dun & Bradstreet, Inc.

Ref erences in this subsection to "Ragan" refer to Joe
Ragan. Joe Ragan did not challenge the sunmary judgnent entered
by Judge Hart.
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was whet her there was a positive bal ance in Ragan's account at the
time it was closed. Ragan had provided no indication that
particular trades were chall enged. See In re ContiComodity
Services, Inc., Securities Litigation, 733 F.2d at 1569-70.
Accordi ngly, Judge Hart had determ ned that, unlike the conversion
claim of other Conti custoners which were based upon i nproper
trades, Joe Ragan's conversion claimwas that Conti converted the
bal ances in his account and not that Conti inproperly closed out
their positions. In re Conti Coormodity Services, Inc., Securities
Litigation, Id.

Ragan now contends that his claimis one for damages due to
| oss of the value (at maturity) of the securities in his account
and is not a claimfor conversion. Ragan asks this court to accept
as accurate for purposes of damages cal cul ation the val ue that the
securities would have at maturity, rather than the nmarket val ue of
the securities at or near the time they were sold by Conti.?! He
contends that it is Conti's seizure of the securities that gave
rise to his danmage claim wthout regard to what Conti did with
them after it took them from his account; on this basis, Ragan
argues that his claimis not one of conversion. This argunent is

not persuasive.

"Ragan presented sone evidence that his position in these
securities finally would have becone "positive" sonme four nonths
after the allegedly inproper acts of Conti. However, he cites
and we have found no statutory or jurisprudential basis for a
finding that, as a matter of law, four nonths is a "reasonable"
time to formthe basis for calculating his requested "but for
Conti's liquidation" damages in the type of trading that was done
in his account.
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A review of Ragan's counter-claimand the argunents i n support
t hereof which were nade before Judge Hart show that Judge Hart's
"conversion" characterization was accurate. The record shows no
indication that Ragan tried to reinvest in the market or chal |l enged
the actions of Conti in closing out his account. Ragan argues that
because Conti stopped financing his trades, Conti prevented him
fromreentering the market—yet he does not point to any summary
j udgnent evidence that he demanded either reinstatenent of his
positions or sone other action to renedy the situation. A failure
to either reinvest or demand reinstatenent of one's trading
position anbunts to a decision to get out of the market and not
risk a further loss. See and conpare, Chipser v. Kohl neyer & Co.,
600 F.2d 1061, 1067-68 (5th Cr.1979). W find no statutory or
jurisprudential basis to support Ragan's insistence that the val ue
of Ragan's account is the face value of the securities in the
account . Moreover, Ragan has not shown that he is entitled to
relief based on this nethod or other nethods of valuation. W
affirmthe district court judgnent as to Joe Ragan.

CONCLUSI ON

As di scussed above, appellants have not shown that there
exi sts a genuine i ssue of material fact in this case. Accordingly,
we AFFIRM Judge Black's judgnent which dismssed the renaining
clains of David Ragan and Joe Ragan against Conti Conmodity

Services, Inc. and Continental G ain Conpany.
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