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Appeal from the United States District Court for the Southern
District of Texas.

Before WSDOM JONES and EMLIO M GARZA, Circuit Judges.

WSDOM Circuit Judge:

In this case, the plaintiff/appellee the Small Business
Adm ni stration ("SBA"), as receiver, sought to enforce a guarantee
agreenent agai nst the defendant/appellant Brent J. Barron al npost
ten years after the maturity date of the underlying debt. The
district court granted sunmary judgnent in favor of the SBA.  The
court found that | anguage in the guarantee agreenent nmade a denmand
for paynent a condition precedent to suit on the guarantee
agreenent, and that, therefore, the applicable statute of
limtations did not begin to run until a denmand was made. Because
we find that the demand for paynent was unreasonably del ayed, we
conclude that any action to enforce the guarantee agreenent is

barred under Texas |law. Accordingly, we REVERSE and RENDER



| .

On Decenber 28, 1978, the Smal |l Busi ness | nvest nent Conpany of
Houston, a Texas conpany that |ater changed its name to First Gty
Capital Corporation ("lender"), and Barron Constructi on Conpany, a
Texas corporation ("borrower"), executed a witten agreenent for a
| oan of $50,000 for working capital (the "loan agreenent").
Section |I1-A of the | oan agreenent specified that the | oan woul d be
evi denced by a prom ssory note attached as Exhibit "A" to the | oan
agreenent. The | oan agreenent specified that this prom ssory note
would be in the principal sum of $50,000 bearing interest at 14
percent with the interest being paid in nonthly installnents
begi nning February 10, 1979, and continuing nonthly thereafter
"until paid in full". The |oan agreenent further specified that
the principal would be due and payable in nmonthly install nents of
$892.85 each, with the first installnent being due and payabl e on
July 10, 1979, and on the tenth day of each nonth thereafter "until
July 10, 1983 at which tinme the entire remaining bal ance ow ng on
said note will be due and payable". The |oan agreenent further
specified that the promssory note "shall be guaranteed in its
paynment, unconditionally and wthout reservation, jointly and
severally by all the principals of borrower", and that "this [I|]oan
[a] greenment is to be construed in accordance with the |aws of the
State of Texas".

On the sane date, the borrower executed and delivered a
prom ssory note in the amount of $50,000 (the "note"). The note

contains the sane provisions as the | oan agreenent except that the



note does not contain any |anguage specifying that the entire
remai ni ng balance will be due and payable on July 10, 1983. The
note does expressly state that it shall be governed by Texas | aw
and that it was executed pursuant to the | oan agreenent of the sane
dat e.

Al so, on the sane date, a separate agreenent was signed by
Bert |I. Barron and Brent J. Barron (the "guarantee agreenent”). 1In
t he opening paragraph of the guarantee agreenent, the lender is
identified by nanme, the borrower is identified by nanme, and the
princi pal anount of the note guaranteed is specified as $50, 000.
The guarantee agreenent further provides that the note being
guaranteed "is attached hereto as Exhibit "A and nade a part
hereof for all purposes”.

The lender's records reflect that the borrower never nmade
monthly installments of interest and principal as specified in the
not e. The borrower nade paynents in various anmounts at varying
intervals until Decenber 22, 1983, when the | ast paynent was nade.
After these paynents were applied, there was an out standi ng bal ance
on the note in the principal anount of $27,752. Nei t her the
borrower nor any guarantor nade any paynents on the note after
Decenber 22, 1983, and there is no evidence in the record of any
ratification, renewal, or extension agreenent relating to the note.

On April 7, 1988, the United States of Anerica, as plaintiff,
filed suit in federal district court under 15 U S.C. 8§ 687 agai nst
the lender, First Gty Capital Corp., alleging (1) that the | ender

violated various regulations issued by the Small Business



Adm ni stration ("SBA") under the Small Business | nvestnent Act, 15
US C 8§ 661 et seq. (the "Act"); (2) that the lender was in
default on certain subordi nat ed debent ures whi ch were guarant eed by
the SBA, (3) that the I ender's |icense and franchi se under the Act
should be forfeited; and (4) that the SBA shoul d be appoi nted as
"permanent receiver of First Gty for the purpose of |iquidating
all of defendant's assets and satisfying the clains of creditors
therefromin the order of priority as determ ned by this court, and
pursuing all causes of action available to First City against third
parties".

On the sane day, a stipulation of settlenent was fil ed between
the United States and the | ender, and an order was entered by the
district court granting the relief sought in the original
conpl ai nt. Sone 15 nonths later, on July 31, 1989, the SBA, as
recei ver of the lender, sent aletter by certified mail to Brent J.
Barron demandi ng paynent of the principal balance of the note in
t he anount of $27,750 and an additional sum of about $95, 000 of
accrued interest thereon. There is nothing in the record to
indicate Brent J. Barron responded to this demand letter.

Three years and eight nonths later, on April 9, 1993, the
plaintiff SBA, as receiver, filed a conplaint in district court
agai nst Barron Construction Co., Bert |. Barron and Brent J.
Barron, as an ancillary proceeding to the original civil action
under which the SBA was appoi nted receiver. There was no service
of process served on Barron Construction Co. or Bert |. Barron

The defendant Brent J. Barron was served and filed his answer on



May 3, 1993. Subsequently, both parties filed notions for sunmary
j udgnent .

In its notion for summary judgnent, the SBA argued that the
applicable statute of limtations had not run against Barron's
obligation on the guarantee agreenent. The SBA argued that the
guar ant ee agreenent contained a provision which made a demand for
paynment a condition precedent to bringing suit on the guarantee
agreenent . The SBA contends that, because of this condition
precedent, the applicable statute of limtations did not start to
run until the demand letter of July 31, 1989 was received. In
maki ng this contention, the SBArelies on the foll ow ng | anguage in
t he Guarantee Agreenent:

I f the prom ssory note above described shall becone due and

remain unpaid, in whole or in part, the Guarantors, jointly

and severally, wll, on demand (and w thout further notice of

di shonor, and w thout any notice having been given to the

Guarantors previous to such demands, of the acceptance by the

| ender of this guaranty) pay to the Lender its successors or

assigns, at its office in Harris County, Texas, the full
anount due and owing on said prom ssory note ... (underline

added) .

Barron, in his notion for sunmary judgnent, argued that the
above | anguage di d not nmake a demand a conditi on precedent to suit,
and therefore, the applicable statute of limtations began to run
on July 10, 1983, the date the note was due and payable. Barron,
alternatively, argued that, even if a demand was a condition
precedent to suit on the guarantee agreenent, the action was barred
under Texas | aw because the demand for paynent was unreasonably

del ayed.

The district court denied Barron's notion for sumary



judgnent. The court found that the |anguage in question nmade a
demand a condition precedent to suit on the guarantee agreenent,
and that, therefore, the statute of |limtations began running on
July 31, 1989, the date the demand was made. The district court,
however, made no findi ng regardi ng whet her the demand had been nade
wthin a reasonable tine. The district court then granted the
SBA' s notion for summary judgnment and awar ded t he SBA $62, 919, the
original $27,752 plus accrued interest. Barron appeals the
district court's decision.
.

We reviewthe district court's denial of sunmary judgnent de
novo.! In this case, we need not decide the issue whether the
| anguage in the guarantee agreenent is sufficient under Texas | aw
to create a condition precedent to suit on the guarant ee agreenent.
We find that, even if the above | anguage nakes a demand a condition
precedent to suit, the demand was unreasonably delayed, and,
therefore, under Texas | aw any action on the guarantee agreenent is
barr ed.

Texas Lawis the determ native law. All of the docunents were
executed and delivered in Texas between corporations organized
under the |laws of Texas and doing business in Texas. The | oan
agreenent and t he note expressly made Texas | aw applicabl e, and the
| oan agreenent had a copy of the note attached thereto as Exhibit

"A" and incorporated therein for all purposes. Accordingly, the

Berry v. Arnstrong Rubber Co., 989 F.2d 822, 824 (5th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 1067, 127
L. Ed. 2d 386 (1994).



applicable statute of [imtations is Texas's four year statute of
l[imtations.?

In determ ning the reasonabl eness of a demand for paynent on
t he guarantee agreenent under Texas law, the maturity date of the
underlying note is inportant. As indicated previously, the note in
this case states no final maturity date, but the |oan agreenent
specified that on July 10, 1983, "the entire renaining bal ance
ow ng on said note will be due and payable”". On what date then was
the note due and payabl e? Under Texas |aw, when a guarantee
agreenent is issued in connection with a prom ssory note, which is
attached to and nade part of the guarantee agreenent pursuant to a
| oan agreenent calling for the i ssuance of such docunents, a Texas
court would construe all three docunents together and utilize
portions of one docunent to explain and clarify any anbiguities
which may exist in another docunment.® Because the note had no
final maturity date, we think that a Texas court faced wth
resol ving the anbi guity between the two i nstrunents woul d construe
the | anguage of the |oan agreenent as controlling and recognize
that the parties intended that all unpaid principal would becone
due and ow ng on July 10, 1983. It is apparent, therefore, that
the note was due and payable on July 10, 1983, the final maturity
date in the | oan agreenent.

As a general rule of contract law, where a demand is a

2Tex.Civ.Prac. & Rem Code § 16.004(a)(3).

3Neal v. Hardee's Food Systens, Inc., 918 F.2d 34, 37 (5th
Cir.1990).



condition precedent to bringing suit on a guarantee agreenent, the
statute of limtation does not beginto run until a demand i s nmade.
The demand, however, nust be nmade within a reasonable tine.

Where a demand i s a condition precedent to suit, the plaintiff

may not, by failing or refusing to performthe condition, tol

the running of the statute and reserve to hinself the right to
sue within the statutory period fromsuch tinme as he decides
to make a denmand. On the contrary, it is the general rule

that in such a case a demand nust be made within a reasonabl e

time after it may |awfully be nmde.*

In this case, the demand for paynent on the guarantee
agreenent coul d have been nade any tine, within a reasonable tine,
after July 10, 1983. The demand did not cone until July 31, 1989.
Under Texas | aw, where a demand i s a condition precedent to suit on
a guarantee agreenent, the demand nust be made within a period
coincident with the statute of limtations on the underlying note.?®
In this case, we have concluded the note was due and payable on
July 10, 1983. The applicable four year statute of limtations for
suit on the note therefore ran until July 10, 1987. Under Texas
law, this coincident four year statute of limtations established
the reasonable period of tinme in which a demand for paynent could
have been nade on t he guarantee agreenent. Because the denand was

not made within this reasonable period of tinme, any action on the

guarantee agreenent is barred under Texas | aw. Accordingly, we

‘Aetna Casualty & Surety Co. v. State, 86 S.W2d 826, 831
(Tex. G v. App. —Fort Worth 1935, wit disnid).

SGabriel v. Al habbal, 618 S.W2d 894 (Tex. G v. App. —Houst on
[1st Dist.] 1981 wit ref'd n.r.e.); Foreman v. G aham 363
S.W2d 371 (Tex. G v. App. Beaunont 1962, no wit); Dunn v.
Rel i ance Life and Acci dent |nsurance Conpany of Anmerica, 405
S.W2d 389 (Tex.C v. App. —<€orpus Christi 1966, wit ref'd n.r.e.).



VACATE the final order of the district court in favor of SBA as
recei ver, and REVERSE the decision of the district court denying
summary judgnent in favor of Brent Barron, and we now RENDER
judgnent that the SBA as receiver take nothing against the
def endant Brent Barron.

EMLIO M GARZA, Circuit Judge, concurring in part and
dissenting in part:

| concur in the majority opinion except its holding that:

Under Texas law, this coincident four year statute of
limtations established the reasonabl e period of tinme in which
a demand for paynent could have been nmade on the guarantee
agreenent . Because the demand was not made within this
reasonable period of tine, any action on the guarantee
agreenent is barred under Texas | aw.

Maj. op. at ----. The majority m sconstrues the issue: This is
not a question of limtations, but rather the reasonabl eness of the
delay in nmaking a demand for paynent.
Under Texas | aw
[ The] demand nust be nmade wthin a reasonable tinme, which
depends upon the circunstances of each case, and ordinarily is
a question of fact for the jury. 1In the absence of mtigating
circunstances, a tine coincident with the running of the
statute wll be deened reasonable, and if the demand is not
made within that period the action will be barred.
Foreman v. Graham 363 S. W 2d 371, 372 (Tex. G v. App. —Beaunont 1962,

no wit).!?

1See also Martin v. Ford, 853 S.W2d 680, 682

(Tex. App. —Fexarkana 1993, wit denied); Cunmns & Wal ker G| Co.
v. Smth, 814 S.W2d 884, 886-87 (Tex.App.—San Antonio 1991, no
wit); Internedics, Inc. v. Gady, 683 S.W2d 842, 845
(Tex. App. —Houston [1st Dist.] 1985, wit ref'd n.r.e.); Gabriel
v. Al habbal, 618 S. W2d 894, 896 (Tex.C v. App. —Houston [ 1st

Dist.] 1981, wit ref'd n.r.e.); Dunn v. Reliance Life &
Accident Ins. Co., 405 S.W2d 389, 391 (Tex. G v. App. —€or pus
Christi 1966, wit ref'd n.r.e.).
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The district court decided this case on cross-notions for

summary judgnent. To support a finding that the SBA' s denmand "was
not made within [a] reasonable period of tine," maj. op. at ----,
and in order to inplicate the four-year statute of limtations as
a matter of law, Barron had to nmake at | east a prelimnary show ng

that there is no genuine issue of material fact on the "absence of

mtigating circunstances.” Barron submtted no evidence on this
i ssue. Accordingly, the question of reasonableness remains a
question of fact for the jury to decide, and | respectfully
di ssent .
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