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Appeals from the United States District Court for the Southern
District of Texas.

Bef ore KING GARWOOD and BENAVI DES, Circuit Judges.

GARWOOD, Circuit Judge:

Plaintiff-appellant Hartford Casualty | nsurance Co. (Hartford)
appeal s the district court's judgnent that Hartford had a duty to
defend its insured, def endant - appel l ee Lafarge Corporation
(Lafarge), in the underlying litigation and ordering Hartford to
pay an apportioned anmount of Lafarge's defense costs, as well as
Lafarge's attorneys' fees and prejudgnent interest. Laf ar ge
cross-appeals, <claimng that the district <court erred in
apportioning Hartford's share of defense costs and in awarding
Hartford summary judgnent on Lafarge's Texas | nsurance Code cl ai ns.
W affirmin part, reverse in part, and renand.

Facts and Proceedi ngs Bel ow

1



The present controversy arises out of a suit filed against
Lafarge and various other defendants by Al Anmerican Pipeline
Conpany (Al Anmerican). Al Anmerican contracted with Anerican West
Pi peline Constructors (Anmerican West) for the construction of a
pi peline to run fromSanta Barbara, California, to McCaney, Texas.
Ameri can West subcontracted Leonard Pipeline-Anchor Wate (LAC) to
provi de a special coating to protect the pipeline, which was to be
buried, from the el enents. LAC is a joint venture; one of the
joint venturers, Anchor Wite, is a wholly-owned subsidiary of
Laf ar ge.

Sonetinme around February 1988, Al Anerican discovered that
the protective coating supplied by LAC had failed at the field
joints, damaging the pipeline. In August 1988, it sued, anong
ot hers, LAC, and Anchor Wate individually, for breach of contract,
breach of warranty, strict products liability, negligence, and
m srepresentation. Al Anerican al so naned Lafarge as a def endant
on the basis of a surety promse allegedly made by Lafarge on
behal f of LAC and its individual corporate venturers. |In Septenber
1989, All Anerican anended its petition to add a claim against
Lafarge for its own negligence. In the anmended petition, All
Anerican al so all eged that Anchor Wate was the alter ego of Lafarge
and that Lafarge was thereby liable for Anchor Wate's alleged
negl i gence.

Hartford was Laf arge' s conprehensive general liability insurer
from April 1, 1987, to April 1, 1988. Lafarge tendered the

original petition to Hartford for defense on January 18, 1989.



Al t hough Hartford initially acknow edged that the clains against
Lafarge m ght be covered under the policy, it ultimtely denied
coverage. In response to Lafarge's notice that it intended to sue,
as required under the Texas |Insurance Code, Hartford asserted that
it would reinburse only those defense costs incurred after August
13, 1990, the date on which Hartford first received All Anerican's
anended petition. On February 12, 1991, Hartford filed a
declaratory judgnent action against Lafarge and Anchor Wate in
federal district court in Virginia. On March 28, 1991, Lafarge
filed a breach of contract and declaratory judgnent suit against
Hartford in Texas state court. Hartford renoved the suit to the
district court below, where it was consolidated with the Virginia
action.

On May 17, 1991, Lafarge noved for partial sunmary judgnent on
its breach of contract clainms. Hartford filed a cross-notion for
summary judgnent on the duty to defend and coverage i ssues, as well
as a notion for summary judgnent on Lafarge's Texas | nsurance Code
clains. By order of Decenber 7, 1991, the district court granted
Lafarge's notion in part, finding that Hartford did have a duty to
def end under both the origi nal and anended petitions. However, the
district court determ ned that, because the injury to the pipeline
was a continuing one and Hartford had provi ded coverage for only a

part of the period during which the injury accunulated,?! its

The district court found that the alleged injury began on
April 17, 1985 (the date the pipeline was placed in the ground)
and continued until the filing of All Anmerican's original
petition on August 8, 1988. Although the district court invited
the parties to present evidence of contrary dates, and noted in
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liability should be prorated to reflect its proportionate "tine on
the risk." It therefore held Hartford liable for 30%of Lafarge's
past and future defense costs.? |In addition, the district court
granted Hartford's cross-notion in part by dismssing Lafarge's
Texas | nsurance Code clainms; the district court determ ned that,
al though ultimately wong in its determnation, Hartford had a
reasonabl e basis for contesting its duty to defend and that it had
acted reasonably in investigating and responding to the underlying
cl ai ns. Finally, it found that Hartford's notion for sunmary
judgnent on the coverage issues was premature because the
underlying litigation had not yet been resol ved.

Hartford then noved for clarification, and Lafarge for
reconsi deration, of certain issues addressed in the Decenber 7
order. The district court reaffirmed its order, but added that,
because Hartford's liability for defense <costs had been
apportioned, Lafarge's deductible under the policy should al so be
apportioned. It found that the policy was silent as to what should
occur if, as here, Hartford was required to pay only a percentage

of the defense costs, and therefore correspondingly reduced

its order of February 3, 1992, that Lafarge had presented a
"Petition for Correction of Dates of Property Damage," the
district court did not specifically address this notion and
ultimately again ordered the parties to submt further evidence
of the date damage to the pipeline began. In any event, the
parties do not question on appeal the district court's fixing of
t hese dates.

2By agreenent of the parties, this percentage was
subsequent|ly anended to 33. 9%



Lafarge's deductible by 30%°?3

After the underlying litigation with Al Anerican settl ed,
Lafarge filed a notion for entry of an award of noney danmages, pre-
and post-judgnent interest, and attorneys' fees. Hartford filed
objections.* The district court found that Lafarge was entitled to
an anmount equal to 33.9%of its total defense costs, |ess 33. 9% of
the $250,000 policy deductible. It also awarded prejudgnent
interest on that sum at a rate of 10%°® Lastly, the district
court, having undertaken a | engthy survey of applicable Texas | aw,
determ ned that Lafarge was entitled to an award of reasonable
attorneys' fees under Tex.Cv.Prac. & Rem Code § 38.001(8). By its
final judgnent of January 28, 1994, the district court awarded
Laf arge

1) defense expenses in the anmobunt of $457, 089. 05;

The parties later agreed that the applicabl e percentage was
33. 9%

“'n addition, Hartford filed a notion for summary judgnent
on Lafarge's claimfor breach of the insurer's duty of good faith
and fair dealing. The district court granted this notion,
finding that the portion of its Decenber 7, 1991, order relating
to Lafarge's Texas | nsurance Code cl ai ns negated the "reasonabl e
basi s" elenent of the common |aw bad faith claimand that Lafarge
had failed in the intervening year to cone forward with any
addi tional sunmmary judgnent evidence to underm ne that earlier
determ nation. Lafarge does not challenge this aspect of the
court's judgnent on appeal.

Because it determ ned that the anpbunt of attorneys' fees
owed under the insurance contract was not ascertainable fromthe
face of the document, the district court held that the Texas
prejudgnent interest statute did not apply to the case and that
therefore it was not bound to apply the 6% interest rate
prescribed by the statute. It therefore made an "equitable
award" of prejudgnent interest at the rate prescribed by
Tex.Rev.Civ. Stat. Ann. art. 5069-1.05 8§ 2. See Part V, infra.
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2) $138,183.61 in prejudgnent interest;

3) $198,000 in attorneys' fees;

4) post-judgnent interest at a rate of 3.67% (as
specified in 28 U S.C. 8 1961) on itens 1 through 3 fromthe
date of judgnent until paid; and

5) additional attorneys' fees in the amount of $30, 000 if
Hartford pursues an unsuccessful appeal to this Court.

Hartford tinely appealed to this Court; Lafarge tinely
Ccr oss- appeal ed.
Di scussi on
|. Hartford's Duty to Defend
A. Policy exclusions.

Initially, Hartford argues that, wunder a variety of
exclusions in Lafarge's insurance policy, Hartford had no duty to
defend Lafarge in the underlying suit. 1In determ ning whether an
insurer has a duty to defend its insured, Texas courts generally
| ook only to the allegations of the plaintiff's conplaint and the
terns of the insurance contract. American Alliance |Insurance Co.
v. Frito-Lay, Inc., 788 S.W2d 152, 153-54 (Tex.App.—-ballas 1990,
writ dismssed). Under this so-called "eight corners rule" or

"conplaint allegation rule,” the allegations of the conplaint are
taken as true, and the duty to defend arises if the conplaint thus
construed asserts a claim facially wthin the coverage of the
policy as reflected by its terms. @lf Chemcal & Metallurgical
Corp. v. Associated Metals & Mnerals Corp., 1 F.3d 365, 369 (5th
Cir.1993). Even if the plaintiff's conplaint alleges nultiple
clainms or clainms in the alternative, sonme of which are covered

under the policy and sone of which are not, the duty to defend
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arises if at least one of the clains in the conplaint is facially
within the policy's coverage. Rhodes v. Chicago I nsurance Co., 719
F.2d 116, 119 (5th G r.1983). The duty to defend is thus broader
than the duty to indemify. @lf Chemcal, 1 F.3d at 369. Despite
the breadth of this duty when applicable, however, "[a]n insurer is
required to defend only those cases within the policy coverage...
If the petition only alleges facts excluded by the policy, the
insurer is not required to defend." Fidelity & Guaranty | nsurance
Underwiters, Inc. v. MMnus, 633 S . W2d 787, 788 (Tex.1982)
(citations omtted).

Appl ying these principles, we conclude that nost of the
excl usions on which Hartford relies in denying its duty to defend
are clearly not applicable to the case at hand. W find nerit,
however, in Hartford' s argunent that the "incidental contract”
provision precluded a duty to defend against Al Anerican's
original petition, which only alleged a surety claim against
Lafarge. W therefore conclude that Hartford had no duty to defend
until the anended petition was tendered to it. W wll address
each of Hartford's argunents in turn.

Hartford first argues that, under the policy's "own products”
excl usi on, under whi ch no coverage is provided for "property danage
to the naned i nsured' s products arising out of such products or any
part of such products,” it is not required to defend Lafarge with
respect to that portion of damages that represented the cost of
replacing the coating, as opposed to the damages for the cost of

replacing the pipeline itself. This argunent is wholly wthout



merit. That Hartford may not ultimately be required to i ndemify
Lafarge for the replacenent cost of the coating does not abrogate
its duty to defend a covered cause of action in the first instance.
The conplaint clearly alleged that the defective coating caused
damage to the pipeline; this was the damage (or part of the
damage) for which recovery was sought.

Hartford next argues that the petition was anbiguous as to
when the damage to the pipeline occurred and that therefore an
exception to the eight corners rule should allow it to submt
evidence that the damage actually occurred outside the coverage
peri od. ® See Western Heritage |Insurance Co. V. Ri ver
Entertainnent, 998 F.2d 311, 313 (5th G r.1993) ("[When the
petition does not contain sufficient facts to enable the court to
determne if coverage exists, it is proper to look to extrinsic
evidence in order to adequately address the issue.").
Specifically, Hartford alleges that, as of the date the policy
expired, Al Anmerican had yet to identify any section of the
pi peline that needed to be repl aced.

Hartford's reliance on this narrow exception for truly
anbi guous conplaints is msplaced. The conplaint is sinply not as
anbi guous as Hartford woul d have us believe. The petition alleges
that the damage was di scovered sonetine in February 1988, during

the period of Hartford's coverage. Regardless of when the damage

W note too that, although the district court gave the
parties anple opportunity to present evidence show ng that the
dates of damage were different fromthose it had found, neither
party successfully pursued this challenge. See note 1, supra.
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to the pipeline began, it was not a single event but a continuous
process that occurred over an extended period of tine. It is
therefore reasonable to infer that, if as the conplaint alleges,
t he damage was di scovered in February 1988, then sone part of it
occurred during the period of Hartford' s coverage.” \Were an
anbiguity exists, the eight corners rule requires the district
court to give the petition the nost |iberal reading possible,
resolving all legitimte doubts in favor of coverage. Continental
Savi ngs Association v. US. Fidelity and Guaranty Co., 762 F.2d
1239, 1243, anended in part, 768 F.2d 89 (5th Cr.1985); see also
Cul I en/ Frost Bank of Dallas v. Commonweal th LI oyd' s | nsurance Co.,
852 S.W2d 252, 259 (Tex. App.—ballas 1993, wit denied). dearly,
this is not a case in which it is "inpossible to discern" whether

coverage is potentially inplicated.® Wstern Heritage, 998 F. 2d at

'Hartford's supposition that the operative date is the date
on which the pipeline had to be replaced is unsupported. The
damage conpl ai ned of was the corrosion of the pipeline, which
necessitated replacenent, not the replacenent per se.

8The cases Hartford cites in support of its position are
i napposite; they involve situations in which the conplaint
either omtted or indisputably m srepresented material facts that
woul d have clearly excluded coverage. See, e.g., Wstern
Heritage, 998 F.2d at 313 (noting that conplaint specifically
omtted reference to the fact that the third-party tortfeasor had
been intoxicated when he left the insured s establishnment, an
obvious attenpt to evade the clear exclusions of the policy);
McLaren v. Inperial Casualty and Indemity Co., 767 F.Supp. 1364,
1374 (N.D. Tex. 1991) (because insured's conplaint did not state
any covered claim "even if MlLaren's danmage suit pleading could
be read to allege facts that, if true, would cause coverage to
exist, Inperial nevertheless would not have a duty to defend the
suit because the facts alleged would be false"), aff'd, 961 F.2d
17 (5th Cr.1992), cert. denied, --- US ----, 113 S.C. 1269,
122 L.Ed.2d 665 (1993); State FarmFire & Casualty Co. v. Wde,
827 S. W 2d 448, 451 (Tex. App. —€orpus Christi 1992, wit denied)
(in the absence of any allegation concerning how the boat that
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315.

Hartford also contends that the alter ego claim of the
anended petition was not covered because the policy excluded
coverage for injuries arising out of uninsured joint ventures in
which the insured participated. Because Anchor Wate's liability
arose out of its participation in the joint venture, Hartford
argues, it had no duty to defend against this claim Hartford
argues that, if the conplaint is sufficient to allege a claim
agai nst Anchor Wate as a separate entity, Hartford was entitled to
di scovery to prove that, on the contrary, all the clainms actually
arose out of the conduct of the joint venture. Thi s argunent
i gnores that the anmended conplaint also alleged that Lafarge as a
separate entity was itself guilty of negligence.® |f the conplaint
contains both potentially covered and non-covered clains, the

i nsurer nust defend the entire suit. Hartford Casualty Conpany v.

was the subject of the policy was used, court could not
determ ne, even "by reading the underlying petition broadly....
whet her or not the personal boatowner's liability policy even
possi bly provides coverage"); International Service |Insurance
Co. v. Boll, 392 S.wW2d 158, 161 (Tex. G v. App. —Houston 1965, writ
ref'd n.r.e.) (discussed in Gonzales v. Anerican States |nsurance
Co. of Texas, 628 S.W2d 184, 186 (Tex. App.—€orpus Christi 1982,
no wit)), (when policy contained an exclusion for "any claim
arising froman accident while the insured vehicle was being
driven by Roy Ham Iton Boll," but did not disclose that Roy
Ham I ton Boll was the insured's son, and petition alleged only
that the car was being driven by the insured's son, the insurer
was permtted to introduce extrinsic evidence to show that the
insured only had one son and that his nane was Ray Ham | ton
Bol I') .

°l ndeed, the ultimate judgnent in the underlying suit was
agai nst Anchor Wate (as well as another Lafarge subsidiary) in
its separate capacity for negligence and m srepresentations
commtted outside the joint venture.
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Cruse, 938 F.2d 601, 603, 605 (5th G r.1991). Because Lafarge was
thus entitled to a defense in any event, further discovery on the
joint venture issue would have been pointless with regard to
Hartford's duty to defend.

Hartford, however, contends that it had no duty to defend
Laf arge agai nst the all egations of Lafarge's own negligence because
there was no occurrence within the terns of the policy. Under the
policy, an "occurrence" is defined as "an accident, including
conti nuous or repeated exposure to conditions, whichresultsin...
property damage neither expected nor intended fromthe standpoint
of the insured." Hartford argues that the failure of a product to
wor k does not constitute an accident. In addition, it contends
t hat corrosion of the pipeline was not an acci dent because exposure
to soil was contenpl at ed.

Both these argunents are neritless. As discussed above, the
conpl ai nt sought damages not sinply because the coating failed but
because the failure of the coating caused damage to the pipeline.
As the district court correctly found, there is an accident or
occurrence when the alleged product defect has caused damage to
ot her property. See, e.g., Cruse, 938 F.2d at 604-05; Travelers
| nsur ance Co. V. Vol ent i ne, 578 S.W2ad 501, 503
(Tex. G v. App. Fexarkana 1979, no wit). Hartford's ot her
argunent —+hat no acci dent occurred because exposure to the soil was
contenpl ated—+s equally neritless. The very purpose of the coating
was to protect the pipeline fromexposure to the soil. The damage

caused by the defective coating was an occurrence within the
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meani ng of the policy.

Lastly, Hartford argues that there i s no coverage because the
all eged surety agreenent did not "relat[e] to the conduct of the
nanmed insured' s business" as required by the policy's incidental
contract provision.®® Here we agree with Hartford. The policy

af forded certain coverage "with respect to liability assuned under

an i ncidental contract and defined "incidental contract as "any
oral or witten contract relating to the conduct of the naned

i nsured business." The original conplaint alleged nerely that

Al ternatively, Hartford argues that the phrase "liability
assuned by contract" in the provision refers only to situations
where the insured is sued by the insured' s prom see on the
insured's agreenent to indemify or hold harm ess the prom see
fromthe promsee's tort liability to a third party or parties.
However, Hartford points to nothing in the |anguage or structure
of the policy which indicates that the referenced provision is so
restricted, and Hartford offers no authority (and points to no
evi dence) supporting its position in this respect.

1The base policy's definitions section included the
fol | ow ng:

"incidental contract neans any witten (1) |ease of
prem ses, (2) easenent agreenent, except in connection
with construction or denolition operations on or

adj acent to a railroad, (3) undertaking to indemify a
muni ci pality required by nunicipal ordinance, except in
connection with work for the nmunicipality, (4)
sidetrack agreenent, or (5) elevator naintenance
agreenent ;"

An endorsenent respecting "contractual liability coverage,"”
af forded certain coverage "with respect to liability assuned
under an incidental contract,"” and contained a provision
that: "The definition of incidental contract is extended to
include any oral or witten contract or agreenent relating
to the conduct of the naned insured' s business."

The base policy separately defined "insured" and "naned

insured,"” the latter as follows: "nanmed insured neans the
person or organization naned in Item 1. of the declarations
of this policy.” It is not contended that LaFarge
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Lafarge represented that "the resources of Cenent Lafarge were
behi nd any project for which Anchor Wate contracted.” It is clear
from the context that the alleged guarantee was of Lafarge's
ultimate financial responsibility. Lafarge has not argued, and we
have found no record evidence to suggest, that Lafarge supplied or
intended to supply materials, services, manpower, or anything el se
to the project, either directly or by supplying sane to Anchor Wate
or LAC, or was directly or indirectly involved in the project in
any way apart fromits nmere ownership of Anchor Wate's stock.
There is no evidence Lafarge did not conduct business of its own,
separate from that of Anchor Wate or other subsidiaries. See
Sentry Insurance Co. v. R J. Wber Co., 2 F.3d 554, 556 (5th
Cir.1993) (under Texas law, burden is generally on insured to show
that claimagainst it is potentially wthin coverage of policy).
However, Lafarge contends, and the district court found, that
a contract that advances the interests of a subsidiary necessarily
"relates to" the parent's economc well being. Wile that is true,
it is not the same thing as "relates to the conduct of" the
parent's busi ness. Just as we nmay not sinply assune that the
subsidiary's business is the parent's business (many subsidiaries
are in businesses requiring licenses that their parents do not
have), so also we may not assune that conducting the subsidiary's

busi ness is conducting the parent's business.

subsidiaries generally, or Anchor Wate or LAC specifically,
or indeed any entity other than LaFarge itself, was nanmed or
included in Item 1 of the policy declarations or was "t he"
(or a) "naned insured" under the policy.
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Lafarge rem nds us of the Texas rule of insurance contract
construction that, "when the |anguage used is subject to two or
nmore reasonable interpretations, the construction which affords
coverage wll be adopted. The policy of strict construction
against the insurer is especially strong when the court is dealing
wth exceptions and words of limtation." Blaylock v. American
Guarantee Bank Liability Insurance Co., 632 S.W2d 719, 721
(Tex.1982) (citations omtted). This rule assunes, of course, that
the |anguage of the policy requires interpretation; it is an
equally well-settled rule of insurance law that terns in the
contract that are unanbi guous nust be given their plain neaning.
Sekel v. Aetna Life Insurance Co., 704 F.2d 1335, 1338 (5th
Cir.1983). The provision here requires not that the incidenta
contract sought to be covered relate to Lafarge, but that it
"relat[e] to the conduct of the naned i nsured's business." Lafarge
has failed to showthat the all eged guaranty related to the conduct
of Lafarge's business. That it related to the conduct of the
business of a Lafarge subsidiary does not of itself suffice.
Anchor Wate was not a naned insured in the policy, and Texas | aw
generally recognizes the separate existence of parent and
subsi di ary corporations.

Moreover, even if we thought the |anguage of the policy in
sone neasure anbiguous, we are required to adopt Lafarge's
interpretation of that |anguage only if it is reasonable. W do
not think Lafarge's suggested interpretation neets this standard

because it would in effect read this part of the incidental
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contract definition out of the policy altogether. See |Ideal Mitual
| nsurance Co. v. Last Days Evangelical Association, 783 F.2d 1234,
1238 (5th Cir.1986) (an interpretation is not reasonable if it
would strip the policy |anguage of neaning). Under Lafarge's
suggested interpretation, any contract that may i n any way possi bly
benefit the nanmed insured relates to the conduct of its business.
Such an interpretation of this definition would render its
"relating to the conduct of the named insured's business" |anguage
essentially neaningless. It would al so serve as a practical matter
to include all subsidiaries within the neaning of "the naned
i nsured" for these purposes, although the policy definition of
"naned insured" plainly does not include them but includes only
Lafarge itself. Such constructions are to be avoided. Li berty
Mutual I nsurance Co. v. Anerican Enployers Insurance Co., 556
S.W2d 242, 245 (Tex.1977).

We thus conclude that Hartford had no duty to defend with
respect to the surety claimagainst Lafarge. As this was the only
cl aim agai nst Lafarge alleged in the original petition, Hartford
coul d not have breached any duty to Lafarge by refusing to defend
it against that claim

"[T] he duty to defend is determ ned by exam ning the | atest,

and only the |atest, anended pl eadi ngs. A conpl ai nt which

does not initially state a cause of action under the policy,
and so does not create a duty to defend, may be anended so as
to give rise to such a duty.... In [this] instance, the
insurer may properly refuse to defend before the anended

conplaint is filed." Rhodes, 719 F.2d at 119.

See also Steel Erection Co. v. Travelers Indemity Co., 392 S.W2d

713, 715-16 (Tex.C v.App.—-San Antonio 1965, wit ref'd n.r.e.)
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(insurer liable only for that portion of defense costs incurred
after plaintiff anmended petition to state a covered claim. As
di scussed above, however, the anended conplaint, which included
al l egations of Lafarge's own negligence, did trigger a duty to
def end. See Rhodes, 719 F.2d at 119. This duty Hartford
acknow edged, subject to a reservation of its right to deny
coverage for any clains it mght determne to be outside the
policy. Such was its prerogative, as it was Lafarge's to refuse
such a conditional tender of defense and proceed on its own. |d.
at 120. In these circunstances, Hartford remains obligated for
that portion of attorneys' fees incurred fromthe tinme the duty to
defend arose, i.e., after the anended conplaint was tendered to
it.?? Seeid. Onremand, the district court shoul d determ ne what
portion of defense costs accrued after the date the anended
petition was tendered to Hartford.

B. Failure to cooperate as excusing duty to defend.

Hartford further argues that, if it did have a duty to
defend, as we have determned it did, then Lafarge's failure to
cooperate with Hartford in attenpting to determne if coverage
exi sted excused Hartford fromits duty to defend Lafarge. W note
first that, generally, "[c]ooperation clauses are intended to
guarantee to insurers the right to prepare adequately their
defenses on questions of substantive liability." Martin v.

Travelers Indemity Co., 450 F.2d 542, 553 (5th Cr.1971)

2As di scussed bel ow, Hartford cannot be held |liable for
pre-tender defense costs. See Part IIl, infra.

16



(construing M ssissippi |aw). Thus it is arguable that, wth
respect to the issue of coverage (a question of the scope of the
policy), as opposed to the issue of liability (a question of
whet her Lafarge or Anchor Wate were ultimately guilty of negligence
or sone other culpable act), Hartford may not even invoke the
cooperation clause here.

Neverthel ess, even if the cooperation clause nay be invoked
Wth respect to coverage issues, we conclude that the district
court did not err in determning that Lafarge did not breach that
duty. In an effort to show Lafarge's | ack of cooperation, Hartford
directs us to a footnote in its cross-notion for sumary judgnent
of June 13, 1991. The first of the four letters between counsel
for the parties referenced in that footnote was dated February 11
1991; Hartford filed a declaratory judgnent action agai nst Lafarge
in federal court in Virginia on February 12, 1991. Although we
have found no Texas cases directly on point,®® we think it is clear
that, once the insurer sues the insured and contests coverage, the
insurer cannot rely on the cooperation clause to gain access to

information that any other party to any other |awsuit would be

B3This is probably so because cooperation clauses are
generally for the benefit of insurers that undertake their
i nsureds' defense and thereby align thenselves with their
insureds' interests. The case of Allstate |Insurance Co. v. Hunt,
469 S.W2d 151 (Tex.1971), illustrates this point. |In Hunt, the
Texas Suprene Court held that the insurer, having consented to
the insured's proceeding with suit and having agreed to be bound
by the outcone of that case, could not withdraw its consent and
proceed on behalf of the uninsured notorist. Id. at 154-55. The
court based its holding on the conflict of interest created by
the insured's prior full cooperation, pursuant to the cooperation
clause, with the insurer's investigation of the case. Id. at
152-53.
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required to obtain through ordinary di scovery nethods.
1. Apportionnent of Defense Costs

We have concluded that Hartford is liable for a portion
(al though a smaller portion than determ ned by the district court)
of Lafarge's defense costs. Hartford argues that the district
court erred inits determnation of Hartford' s liability for those
costs. Specifically, Hartford contends that (1) it should not be
hel d responsi bl e for a percentage of all defense costs, but rather
for only those costs attributable to covered clains, (2) it is not
responsible for costs incurred on behalf of non-insured
co-defendants in the underlying suit, and (3) it is not |iable for
defense costs incurred prior to Lafarge's tender of the anended
petition to Hartford.

Hartford first clains that, despite the general rule that an

i nsurer who has a duty to defend as to one claimnust defend as to
all clains, it should have been all owed to apportion defense costs
bet ween covered and non-covered cl ains. It is true that, when
there is a clear distinction between covered and non-covered
clains, an insurer nmay apportion defense costs. EEQCC v. Southern
Publishing Co., 894 F.2d 785, 791 (5th G r.1990). However, even
though sone of the clains were not covered under the policy,
apportionnment of costs would be not be feasible in this case
because the clains all arose froma single accident. See |Insurance
Conpany of North Anmerica v. Forty-Eight Insulations, 633 F. 2d 1212,
1224 (6th Cr.1980), clarified, 657 F.2d 814 (6th Cr.), cert.
denied, 454 U S. 1109, 102 S.C. 686, 70 L.Ed.2d 650 (1981).
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Hartford cl ainms, however, that it should have been all owed
further discovery to support such an apporti onnent between covered
and non-covered clainms. Simlarly, Hartford argues that discovery
was wongfully denied with respect toits claimthat it shoul d not
be responsi ble for defense costs incurred on behalf of the seven
non-i nsured co-defendants in the underlying litigation. Although
Hartford does not specify how further discovery would assist it in
maki ng the proposed allocation, we take it to be arguing that the
district court should have allowed it to discover Lafarge's
counsels' itemzed bills and tine records. W wll thus exam ne
t hese two cl ai ns together.

Qur review of the record shows the foll owi ng series of events.
By its order of Decenber 7, 1991, the district court granted
Lafarge's notion for partial sunmary judgnent and ordered the
parties to conduct further discovery on the anount of defense costs
inthe underlying litigation. On February 4, 1992, in response to
Hartford's notion for clarification of the Decenber 7 order, the
district court noted that it

"intentionally did not rule on Hartford' s argunent that it

shoul d not be responsible for the defense costs incurred by

Lafarge's counsel with regard to uni nsured corporations. |If,

during the damages stage of this litigation, Hartford is able

to convince the Court that specific expenses were incurred by

Lafarge's counsel solely for the defense of uninsured

corporations, the Court nmay deduct those expenses from the

final total of defense costs."
In an effort to produce such evidence, on March 26, 1992, Hartford

t ook the deposition of Eugene W "Chi p" Brees (Brees), the attorney

who represent ed Canada Cenent Laf arge and Laf arge Corporation, both
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Hartford insureds, in the underlying litigation. Wth respect to
each expenditure, Brees averred that the sane costs would have
been incurred regardless of the participation of non-insured
corporations. Inits final notion asking the district court to set
t he amount of damages, Lafarge asserted that none of the defense
costs were attributable solely to the defense of non-insureds and
that all the costs would have been incurred had Lafarge been the
only defendant in the wunderlying suit. Attached affidavits
supported this assertion.

On April 3, 1992, Lafarge noved for the entry of an award in
the case. In its objections to that notion, filed April 23,
Hartford conpl ai ned that, because of Lafarge's failure to produce
item zed bills, it could not determ ne whether it was "bei ng asked
to pay for the cost of Lafarge evaluating coverage under other
i nsurance policies or the costs of negotiating Lafarge's settl enent
with Nationw de [another Lafarge insurer]." Hartford did not
argue, however, that it should be allowed to discover the bills in
order to parse covered and non-covered clains in the pipeline
litigation itself, nor did it argue that such di scovery was needed
to help it determne what portion of defense costs were

attributable to the defense of non-insureds. In its response to

¥ her attorneys represented other various groups of
defendants in the underlying litigation.

15Br ees was questioned only about expenditures other than
attorneys' fees as such; for exanple, expert wtness fees and
materials preparation costs.
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Hartford's suppl enental response of January 26, 1993, Lafarge
stated that it was claimng attorney-client and work product
privileges over the item zed bills and woul d only produce themfor
an in canera inspection by the district court.

Bet ween the date of that response, February 4, 1993, and the
date of the district court's final nmenorandum and order of January
5, 1994, the issue of production of item zed bills never surfaced
again in the parties' nunerous filings before the district court.
So far as the record reveals, Hartford never filed a notion to
conpel production of the docunents or submit themto an in canera
revi ew. I ndeed, it was Hartford that first stepped forward, on
Novenber 8, 1993, and requested the entry of final judgnent in this
case. During this entire period, Hartford never intimated to the
district court that further discovery was required. The district
court's nmenorandum and order granting Lafarge's notion for summary
judgnent did not address the issue of item zed bills, and al though
final judgnent was entered on the basis of that nenorandum and
order, Hartford never filed a notion to reopen the evidence or
reconsi der this issue.

G ven these circunstances, we nust concl ude that Hartford has
wai ved whatever argunent it had that the district court erred in

not requiring Lafarge to produce nore detailed billing statenents.

*Hartford had made a general request for discovery of the
item zed bills in this supplenental response.

Y"The record contains no formal notion by Hartford
requesting the entry of final judgnent. On Novenber 29, 1993,
however, Lafarge made a formal, witten notion joining in
Hartford's earlier request for final judgnent in the case.
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What ever help particularized statenents mght have provided in
rebutting Lafarge's clains,® Hartford did not take appropriate
steps to ensure that judgnent was not rendered w thout that
information. Lafarge's evidence was sufficient to establish that
the costs it requested were all attributable to the defense of
Laf arge and woul d have been incurred regardl ess of the invol venent
of non-insureds in the suit. W nust therefore reject Hartford's
clains in these respects.

We agree, however, with Hartford's contention that it should
not be liable for any defense costs incurred prior to the date
Lafarge tendered the anended petition because the "voluntary
paynment" provision of the policy precludes liability for such
pre-tender defense costs.! As noted in the previous section, under
Texas law, the duty to defend does not arise until a petition
alleging a potentially covered claimis tendered to the insurer.

Menbers | nsurance Co. V. Br anscum 803 S.W2d 462, 466-67

8\W¢ note too that, given that the non-insureds in the case
had their own attorneys, it is unclear howitem zed bills woul d
have assisted Hartford in determ ning what portion of defense
costs were expended on behal f of non-insureds. To the extent
that the bills would show how Lafarge's attorneys' |egal services
were expended, at |least, we think it reasonable to assune that
Lafarge's attorneys were billing tinme on behalf of their client.

L af arge counters that pre-tender defense costs are
recoverabl e unless Hartford denonstrates that it was actually
prejudi ced by the delay in tendering the petition. As Hartford
correctly notes, however, prejudice is only a factor when the
insurer is seeking to avoid all coverage for failure to conply
with the notice provisions of the policy. See Laster v. Anerican
National Fire Insurance Co., 775 F. Supp. 985, 991 (N.D. Tex. 1991)
("Proof of prejudice to the insurer as a result of the breach, or
non-conpliance, is required in either event for coverage to be
avoi ded.") (enphasis added), aff'd, 966 F.2d 676 (5th G r.1992).
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(Tex. App. Bal l as 1991, no wit). The cases on which the district
court relied to support its determnation that pre-tender costs
were recoverable are inapposite.? The terns of the policy are
unanbi guous and therefore nust be enforced as witten.? Ranger
| nsurance Co. v. Estate of Mjne, 991 F.2d 240, 243 (5th G r.1993);
see also Northern Insurance Co. of New York v. Allied Mitual
| nsurance Co., 955 F.2d 1353, 1360 (9th CGr.) (noting that

"California courts have consistently honored [voluntary paynent]

2l'n both Municipality of San Juan v. Geat Anerican
| nsurance Co., 813 F.2d 520, 521-22 (1st Cr.1987), and Sol o Cup
Co. v. Federal Insurance Co., 619 F.2d 1178, 1188 (7th Cr.),
cert. denied, 449 U S. 1033, 101 S.Ct. 608, 66 L.Ed.2d 495
(1980), the courts nerely determ ned that the insureds were
entitled to costs and fees involved in defending the actions;
there is no indication in either decision that the courts were
asked to or did in fact consider whether pre-tender costs were
recoverable. |In Burroughs Wellconme Co. v. Commercial Union
| nsurance Co., 713 F. Supp. 694 (S.D. N Y.1989), another case
relied on by the district court, Burroughs Wl |l cone faced
numerous | awsuits connected to its distribution of DES. The
district court stated that the insurer's duty to defend ran
"fromthe tinme each case or claimis brought ..." " Id. at 697
(enphasis in original). It is not clear that this is intended to
cover pre-tender tinme. Burroughs Wellcone also is factually
di stingui shable fromthe present case. There, the insured was
facing nunerous, repeated |awsuits all based on the distribution
of the sanme product. That is certainly not the case here. 1In
any event, to the extent, if any, that Burroughs Wl | cone stands
for the proposition that pre-tender defense costs are generally
recoverabl e under policy provisions such as those here, we
di sagr ee.

2l afarge argues that notice was tendered el even nont hs
before it began to incur costs above the $250, 000 policy
deductible. Apart fromits bearing on whether Hartford was
prejudiced by the delay in tendering notice, which is not a
factor when the insurer is not arguing that the entire policy was
forfeited by failure of the condition, see note 18, supra, this
fact does not help Lafarge. |If any expenses incurred before
tender are not recoverable, they could not be considered towards
satisfaction of the deductible, and Hartford would be entitled to
a reduction in damages assessed against it.
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provisions, and will not require insurers to pay for voluntarily
incurred pre-tender costs"), cert. denied, --- U S ----, 112 S C
3033, 120 L.Ed.2d 903 (1992).

Accordingly, on remand, the district court should nodify the
judgnent, reducing Hartford's liability to reflect only those
defense costs incurred after tender of the anmended petition. As
Hartford has waived its other argunents respecting the
apportionnent of costs, however, no other nodification 1is
necessary.

I11. Discovery of the Prior Settlenent Agreenent

As noted previously, Hartford did not becone Lafarge's
insurer wuntil 1987; before that tinme, Nationwide Casualty
| nsurance Conpany (Nationw de) was Lafarge's primary insurer. In
January 1992, Lafarge and Nationw de settled a nunber of coverage
disputes related, inter alia, to the underlying litigationin this
case. Hartford sought to conpel Lafarge to answer its
interrogatory requesting information on the anmount of the
settl enment between Nationwi de and Lafarge, but Lafarge resisted,
asserting that the settlenent agreenent contained an express
confidentiality provision that forbade revelation of the terns of
the agreenent without prior witten consent of all parties.

After a hearing, the district court, on March 5, 1992, ordered
Lafarge to produce the settlenent agreenent for Hartford's
i nspection upon recei pt of an acceptable confidentiality agreenent
from Hartford. The record contains no evidence of such a

confidentiality agreenent ever having been forwarded by Hartford,
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and Lafarge contends that none was ever received. G ven the
express confidentiality provision of the settlenent agreenent, we
do not think the district court abused its discretion in requiring
Hartford to agree to keep the information confidential.

Hartford argues, however, that although it attenpted to
negotiate wth Lafarge, it could not produce an acceptable
confidentiality agreenent because of the restrictions Lafarge
sought to inpose on Hartford's use of the informati on contained in
the settlenment agreenent. But, Hartford never brought this to the
district court's attention or filed a subsequent notion or other
request with the district court to obtain the settlenent agreenent
or fix the terns of any confidentiality restrictions. We nust
therefore conclude that it has waived its right to insist on
production of this information.
| V. Apportionnment of the Deductible

After determning, pursuant to Porter v. Anmerican Optica
Corp., 641 F.2d 1128 (5th Cr.), cert. denied, 454 U S. 1109, 102
S.C. 686, 70 L. Ed. 2d 650 (1981), that Hartford was |iable only for
its "tinme on the risk," the district court held that Lafarge's
deducti ble under the Hartford policy should also be reduced.
Al t hough noting that the |anguage of the policy was unanbi guous,
the district court held

"[t]hat Hartford demands a full deductible when it has been

found responsible for only a portion of Lafarge's defense

costs sinply does not seemto coincide with either the spirit
behind the insurance contract between the parties, or this

Court's previous Oder which attenpted to apportion the

def ense costs as equitably as possible.”

The district court cited Cenmex, Inc. v. Southeastern Fidelity
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| nsurance Co., 807 F.2d 1271 (5th G r.1987), in support of its
decision to reduce the deducti ble.

| f the deductible clause truly were unanbi guous, Texas | aw
would require that the |anguage be given its plain neaning.
Cl ent ex, however, clearly supports the district court's decisionto
reduce the deductible when the insurer has been held liable for
only a prorated share of defense costs. In Centex, the district
court determned that the Forty-Ei ght Insulations proration rule

shoul d apply and thereby proportionately reduced each of Centex's

insurers' liability for costs. W noted that "[e]ach defendant,
however, indemifies Cdentex, under the Forty-Eight rule of
apportionnment, for only part of Cdenmex's liability under a

silicosis victims claim It follows that each i nsurer herein has
been demanding a full deductible for a partial claim The
i nsurance policies do not clearly so provide." Id. at 1276-77

The Cdenmex Court thus found the policy deductible provisions
anbi guous and remanded to the district court to determ ne what the
provisions neant. |d. at 1277.

This is exactly the case here. The policy provides that the
deductible will apply to each occurrence; it is at best anbi guous
as to what happens when the insurer is held liable for only part of
a conti nuous occurrence. The district court therefore did not have
to rely on equitable principles in order to reduce the deductible
obligation; its decisionis supported sinply as a valid choice of
one of at |east two reasonable interpretations of the policy. It

did not err in prorating the deductible.
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V. Award of Prejudgnent |nterest
Hartford does not contest the award of prejudgnment interest

but does challenge the district court's decision not to apply the
6%i nterest rate prescribed by Tex. Rev.C v. Stat. Ann. art. 5069-1. 03
for "contracts ascertaining the sum payable." The district court
held that article 5069-1.03 did not apply because the sum payabl e
under the insurance contract was not ascertai nable fromthe face of
the policy. Hartford argues that there is no such "face of the
docunent” requirenent under Texas | aw and that, because anounts due
the insured under the ternms of the policy require only a
cal cul ation of actual noney damages (rather than, for exanple
damages for pain and suffering), the contract cones within article
5069- 1. 03.

We are not persuaded. The very prem se of Hartford' s argunent
i s unsound because the claimhere was for prejudgnent interest on
t he amount of attorneys' fees expended in defense of the underlying
litigation, not for damages under the policy. The cases Hartford
cites are factually distinguishable because each involves a claim

for |iquidated damages.?? |In Axelson, Inc. v. McEvoy-WIllis, 7 F.3d

22See Vesta I nsurance Co. v. Anpco Production Co., 986 F.2d
981, 989 (5th Cr.) (plaintiff entitled to prejudgnment interest
at 6% statutory rate on anount of | oan/advance it made to
def endant), cert. denied, --- US ----, 114 S.C. 80, 126
L. Ed. 2d 48 (1993); St. Paul Insurance Co. v. Rakkar, 838 S.W2d
622, 631 (Tex.App.-—ballas 1992, wit denied) (when insured' s
claimwas for total loss by fire, claimwas |iquidated demand for
full amount of the policy, and contract was for an ascertai nabl e
sum payable); see also Perry Roofing Go v. Ocott, 744 S. W 2d
929, 931 (Tex.1988) (stating that prejudgnent interest nay be
awar ded on equitable principles "for unascertai nable or
unl i qui dat ed contractual damages") (enphasis added).
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1230 (5th Cir.1993), this Court held that "[t]he issue, then, is

whet her the contract unanbi guously establishes the anbunt owed. It

does not.... The court had to determ ne that anount, enploying
general legal concepts. This contract is not wthin the
contenplation of article [5069-]11.03." 1d. at 1234. As nuch can

be said of the contract here. The district court did not err in
setting the rate of prejudgnent interest.
VI. Award of Attorneys' Fees in the Present Action

Laf arge al so sought recovery of its attorneys' fees expended
in pursuing the instant litigation against Hartford for breach of
the insurance contract. Under Texas law, "[a] person may recover
reasonabl e attorney's fees froman individual or a corporation, in
addition to the anount of a valid claimand costs, if the claimis
for ... an oral or witten contract.” Tex.C v.Prac. & Rem Code 8§
38.001(8). However, "[section 38.001] does not apply to a contract
issued by an insurer that is subject to the provisions of
Article 21.21, Insurance Code ..." Tex.Cv.Prac. & Rem Code 8§
38.006(4). The key question, then, is what it neans to be "subject
to" article 21.21 of the Texas |nsurance Code. Hartford cl ai ns
that any entity that could potentially face liability under article
21.21 is exenpt froman award of attorneys' fees. Lafarge responds
that an insurer is only subject to article 21.21 if it has been
successfully sued under that article; because Lafarge's Texas
| nsurance Code clains were dismssed on summary judgnent, Lafarge

argues, Hartford was not subject to article 21.21 and Lafarge
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should be allowed to recover its attorneys' fees.?

After an extensive discussion of the sonmewhat conflicted
interpretations of Texas |law on this subject, the district court
determ ned that Lafarge was entitled to its reasonabl e attorneys'
fees. In reaching this conclusion, the district court determ ned
that it was bound to foll ow the opinion of the highest Texas court
t hat has spoken on the matter. It therefore |ooked to the Texas
Suprene Court's decision in Barnett v. Aetna Life Insurance Co.,
723 S.W2d 663 (Tex.1987), and determned that the court, by
reference to | ower court decisions, at least inplicitly had adopted
an interpretation allow ng an award of attorneys' fees in a breach
of duty to defend suit. See id. at 667. |In so doing, however, the
district court determned that this Court's decision in Bitum nous
Casualty Corp. v. VacuumTanks, Inc., 975 F. 2d 1130 (5th G r.1992),
incorrectly interpreted Texas | aw.

I n Bi tum nous Casualty, we recogni zed that the Texas appel |l ate
courts had all owed parties to recover attorneys' fees in insurance
contract cases both before and after the Texas Suprene Court's
decision in Dairyland County Mitual Insurance Co. of Texas V.
Childress, 650 S.W2d 770 (Tex.1983). Bi tum nous Casualty, 975
F.2d at 1133 & n. 4. Nevertheless, we noted that Dairyland itself
precluded an award of attorneys' fees in these circunstances:

"Art. 2226 [the predecessor to section 38.006] does not apply to

28 af arge argues on cross-appeal that the Texas | nsurance
Code clains were erroneously dism ssed on summary judgnent. |t
acknow edges that, if this Court were to reverse the sumary
judgnent as to those clains, section 38.006(4) would operate to
bar a double recovery of attorneys' fees.
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contracts of certain insurors who are identified in those sections
of the Insurance Code enunerated in Art. 2226." ld. at 1133
(quoting Dairyland, 650 S.W2d at 775) (footnote and internal
quotation marks omtted). We therefore concluded that "[t]his
| anguage i nplies that an insurer who falls within the provisions of
section 38.006 is exenpt fromthe paynent of attorney's fees and
that only those insurers who do not qualify for the exenption are
subject to the paynent of attorney's fees." 1d.

We recognize that, after Dairyland, the Texas Suprene Court
subsequently allowed an insured to recover attorneys' fees in a
breach of contract action. Barnett, 723 S.W2d at 667. However,
it does not appear fromthat opinion that the insurer ever argued
that section 38.006 precluded an award of such fees against it;
i ndeed, the parties had previously stipulated to a reasonable fee
for prosecuting the breach of contract action. | d. It is
therefore not clear that Barnett can be construed as inplicitly
overruling Dairyland's interpretation of section 38.006. W
acknowl edge too, as we did in Bitumnous Casualty itself, that
despite Dairyland and our interpretation of it in Bitumnous
Casualty, Texas appellate courts continue to award attorneys' fees
to insureds who successfully prosecute breach of contract suits
against their insurers. | ndeed, decisions of this Court, both
before and after Bitum nous Casualty, have assuned that awards of
attorneys' fees to successful litigants are appropriate in these
ci rcunst ances. See @ilf Chemcal & Metallurgical Corp. .

Association Metals & Mnerals Corp., 1 F.3d 365, 373 (5th
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Cir.1993); Enserch Corp. v. Shand Mdrrahan & Co., 952 F.2d 1485,
1500- 01 (5th Gir.1992).

However, it is well-settled in this Crcuit that "one pane
may not overrul e the decision, right or wong, of a prior panel, in
t he absence of an en banc reconsi deration or supersedi ng decision
of the Suprene Court." Bertramv. Freeport McMran, Inc., 35 F. 3d
1008, 1016-17 (5th G r.1994) (citation and i nternal quotation marks
omtted). "Moreover, a prior panel decision should be followed by
ot her panels without regard to any alleged existing confusion in
state | aw, absent a subsequent state court decision or statutory
anmendnent whi ch nmakes this Court's [prior] decisionclearly wong."
Broussard v. Southern Pacific Transportation Co., 665 F.2d 1387,
1389 (5th Gr.1982) (en banc) (citation and internal quotation
mar ks omtted; enphasi s added). Thus, al though nunerous Texas
appel l ate court decisions have assuned that attorneys' fees are
recoverabl e i n cases such as this,? the parties have not cited any
post - Bi t um nous Casualty case froma Texas court, and we have found
none, that directly confronts the issue we clearly resolved in
Bi t um nous Casual ty.

In these circunstances, we nust follow the holding of
Bi tum nous Casualty. The award of attorneys' fees to Lafarge for
the prosecution of this suit is reversed.

VII. Lafarge's Cross-Appea

Lafarge raises two issues on cross-appeal. First, Lafarge

24Li kewi se, our pre-Bitum nous Casualty decision in Enserch
nmerely assuned that attorneys' fees were recoverable but did not
further discuss the issue.
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argues that the district court erred in prorating Hartford's
liability for defense costs and that a recent Texas Suprene Court
case specifically shows that Texas |aw does not permt such
"hori zontal stacking" of policy coverages. The record contains no
evidence that Lafarge ever objected to the proration of defense
costs.? W therefore find that Lafarge has wai ved this portion of
its cross-appeal.

Even if error were not waived, however, we would still uphold
the district court's decision here. Lafarge's argunent that the
Texas Suprene Court decision in Anerican Physicians |nsurance
Exchange v. Garcia, 876 S.W2d 842 (Tex.1994), prohibits policy
"stacking" is strained. The question addressed in Garcia was
whet her an insurer's duty to settle a suit was triggered when the
settlenent demand was outside the policy limts. See Stowers
Furniture Co. v. Anerican Indemity Co., 15 S.W2d 544, 547-48
(Tex. Commi n App. 1929, hol di ng approved) (duty to defend includes
duty to accept reasonabl e settl enent demands within policy limts).
Al t hough the insurer's policy Iimt was $500, 000, the i njured party
never made a settlenent demand |ess than $600, 000. Garcia, 876

S.wW2d at 853. Because Garcia involved a suit for a continuing

2ln fact, it seens clear fromthe district court's order of
February 3, 1992, that Lafarge nmade no objection to the decision
to prorate defense costs. Considering Lafarge's notion for
reconsideration of its Decenber 7, 1991, order, the district

court stated: "Lafarge argues that, because the Court saw fit to
apportion Hartford's responsibility for defense costs, it should
al so apportion the deductible in precisely the sane way." The

district court's order does not suggest that Lafarge nade any
alternative argunent contesting the propriety of apportionnment in
the first instance.
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injury (the prescription of drugs over an approxi mately two-year
period), the insured argued that the policy limts of his various
i nsurance policies should be conbined (i.e., stacked) to trigger
the insurer's Stowers duty. The court disagreed:
"The consecutive policies, covering distinct policy periods,
coul d not be "stacked' to nultiply coverage for a single claim
involving indivisible injury.... Sinply because a "Claim
Cccurrence' extends t hroughout several policy periods does not
rai se the per-occurrence indemity cap established in every
policy. Even the jurisdiction enbracing the broadest coverage
trigger rule has held that nmultiple coverage does not permt
an insured to "stack' the limts of nmultiple policies that do
not overlap." 1d. at 853-54 (footnotes omtted).
At nost, then, Garcia held that an i nsured cannot get nore than he
bargai ned for out of the insurance contract. See id. at 854-55
("[AJt notinme during the four [rel evant coverage] years did Garcia
carry liability insurance wwth a per-occurrence limt greater than
$500,000.... he may not claim to benefit from $1.5 nmillion in
coverage by stacking tenporally distinct policies."). Indeed, the
court specifically refused to decide when and under what
circunstances any particular policy would be triggered.? 1d. at
853 n. 20.
As the @Garcia court recognized, there is apparently no Texas
law on the precise issue that faced the district court in this

case. Id. In Porter v. Anerican Optical Corp., 641 F.2d 1128 (5th

2L afarge's contention that, by quoting one portion of the
opinion in Keene Corp. v. Insurance Co. of North Anerica, 667
F.2d 1034 (D.C.Cir.1981), cert. denied, 455 U S. 1007, 102 S. C
1644, 71 L.Ed.2d 875 (1982), Garcia thereby adopted the further
hol ding in Keene regarding the appropriate trigger date for any
one policy both m scharacterizes the Texas Suprene Court's
reliance on Keene and di sregards the clear |anguage of Garcia 's
f oot note 20.
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Cr.), cert. denied, 454 U S. 1109, 102 S.Ct. 686, 70 L.Ed.2d 650
(1981), the Fifth Crcuit decision on which the district court in
the present case relied, this Court adopted the Forty-Eight
| nsul ati ons exposure theory, allowing proration of coverage.?’
Porter, 641 F.2d at 1145. Although Lafarge argues that Forty-Ei ght
| nsul ati ons, which interpreted New Jersey and Illinois law, is not

an appropriate paradigm for determning Texas law, the Court in

Porter relied only on the theory of Forty-Eight Insulations; in
determning to apply the exposure rule, it applied general
Louisiana principles of contract interpretation, which are

substantively simlar to those applied in Texas.?® 1d. W conclude
that the district court did not err in prorating Hartford' s
liability under the Porter/Forty-Ei ght Insulations rule.

Lafarge al so chal l enges the district court's grant of summary
judgnent to Hartford as to Lafarge's Texas |nsurance Code cl ai ns.
Al t hough Lafarge characterizes the district court's action as sua
sponte, Hartford noved for summary judgnent on these clains, and

Lafarge responded to that notion. Mor eover, although Lafarge

2In Centex, this Court upheld the district court's
determ nation, apparently without citation, that Texas would
adopt the Porter/Forty-Ei ght |Insulations exposure theory, but
only because the parties had not chall enged that determ nation.
807 F.2d at 1274-75.

2Under the policy at issue in Porter, the term"
"[o] ccurrence' [was] defined in each policy to nean an acci dent
or event or a continuous or repeated exposure to conditions which
causes or results in bodily injury." Porter, 641 F.2d at 1145.
G ven this | anguage, which is very simlar to that at issue here,
the Court determ ned that the plain neaning of the policy was
that the policy was triggered when any part of the continuing
injury accunul ated during the period of coverage (i.e.,
"occurred"). Id.
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argues that it was entitled to further discovery because nateri al
i ssues of fact renmained as to Hartford's state of mnd, we do not
think the district court erred in determ ning that enough di scovery
had occurred to justify summary judgnent.
In addition, Lafarge argues that the district court
i nperm ssibly determ ned di sputed issues of fact by finding that
Hartford's actions in processing Lafarge's clains to a defense in
the underlying suit were reasonable (albeit ultimtely m staken).
Lafarge m sconprehends the nature of the reasonabl eness
determ nation. "While generally a question of fact, reasonabl eness
becones a question of law if the facts are undisputed.”
Continental Savings, 762 F.2d at 1243. It does not appear that
there was any dispute as to the amount of tinme it took Hartford to
investigate and respond to Lafarge's clains. Al so, as Lafarge has
stressed el sewhere in this appeal, the scope of the duty to defend
is determ ned by reference to the pl eadings and the policy, both of
which were available to the district court. The district court
therefore was clearly in a position to determne, as a matter of
| aw, whether Hartford acted reasonably. It did not err.
Concl usi on
For these reasons, we conclude that Hartford's duty to defend
did not arise until tender of the second anended petition, and we
therefore reverse the district court's determnation to the
contrary. W also reverse the award of pre-tender defense costs
and the award of Lafarge's attorneys' fees for the prosecution of

the breach of contract suit. W affirmin all other respects.
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This cause is remanded to the district court with instructions to
enter a judgnent consistent with this opinion.

AFFIRMED in part; REVERSED in part; and REMANDED
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