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EDITH H JONES, G rcuit Judge:

The Internal Revenue Service (IRS) appeals the district
court's and bankruptcy court's disallowance of a tardily filed
claim for unpaid taxes, penalties and interest in the debtors'
Chapter 13 case. The lower courts held that tardily filed priority
clains are disallowed fromrecovery under Bankruptcy Rul e 3002 and
that IRS s clai mwas not a nere anmendnent of another claimit filed
in the case. Because IRS apparently finds it difficult to conply
with the bankruptcy rules' 90-day "bar date" for filing proofs of
claim these questions have arisen repeatedly in recent years, and
conflicting authorities have piled up. See, e.g., United States v.
Chavis (In re Chavis), 47 F.3d 818 (6th Cir.1995); United States
v. Towers (In re Pacific Atlantic Trading Co.), 33 F.3d 1064 (9th
Cir.1994); United States v. Vecchio (In re Vecchio), 20 F.3d 555
(2nd Gr.1994); Internal Revenue Service v. Century Boat Co. (In



re Century Boat Co.), 986 F.2d 154 (6th Cr.1993). Fortunately,
Congress fixed the problem for tax clainms in cases filed after
Cct ober 22, 1994.! As for the many pre-anendnent cases, however,
this court sides wwth the analysis that holds tardy clains to be
tardy, not disallowed, but potentially entitled to no nore than
| ower-priority recovery from the debtor's estate. 11 U S.C 8§
726(a)(3). Inthis case, our result reverses the judgnents of the
| ower courts insofar as the "allowance" of IRS s late-filed claim
is concerned, but we also hold IRS was not entitled to priority
claim distribution rights and that its late claim was not a
perm ssi bl e amendnent to an earlier, tinely claim The | ower court
judgnents are technically reversed in part and affirned in part,
but I RS recovers nothing on its tardy claim
| .
BACKGROUND

Patrick and Susan Waindel filed a Chapter 13 petition on
August 5, 1991. Before this filing, the IRS notified themthat it
was di sal |l owi ng certai n deductions they had taken for the tax years
1982 t hrough 1986. The Waindels |isted on the Chapter 13 Statenent
filed wth their petition an estimated tax liability for 1990 of
$20, 000, and estimated and disputed tax liabilities for 1982 and
1983 of $16,850 and $9, 500 respectively. No explanation has been
offered as to why the debtors did not schedule estimted and
disputed tax liabilities for the years 1984 through 1986.

The bankruptcy court issued a notice of the § 341 neeting of

1See 11 U.S.C. § 502(b)(9) (Supp.1995).
2



creditors specifying that all proofs of clains were to be filed
prior to February 4, 1992 in order to be all owed and paid. Shortly
after receiving this notice, the IRS filed a tinely proof of claim
for taxes, penalties, and interest for 1990 in the anount of
$20, 796. 52. 2 On February 6, 1992, two days after the filing
deadline, the IRS filed an "anended" proof of claim asserting a
total claim of $73,781.79 spanning the years 1982, 1983, 1984,
1985, 1986, and 1990.°3

Debt ors objected to the anended proof of claimarguing that it
was actually a new cl ai mthat nmust be di sall owed because it was not
tinmely filed pursuant to Bankruptcy Rule 3002(c). Prior to trial,
the parties stipulated that deficiencies for all of the tax years
in question totalled $71,151.98. At trial, the IRS offered
uncontroverted testinony that the anmended proof of claim was
actually prepared on January 6, 1992—well in advance of the
February 4 deadline. Unforeseen personnel changes were bl anmed for
the tardi ness of the actual filing.

The bankruptcy court rul ed that because the anmended proof of
claimwas not of the sane generic origin as the original proof of
claim it did not properly qualify as an anendnent, but was
actually a new claim The bankruptcy court further held that the

bar date set forth in Rule 3002(c) precluded allowance of any

20 the claimfor 1990 taxes, $20,059.25 was a priority
unsecured claim and $737.27 was a general unsecured claim

5The claimfor 1990 was ultinmately reduced to $142.22 in
interest after the IRS received and processed the debtors' 1990
tax return and payment.



clains filed after that bar date.* The district court affirned the
deci sion of the bankruptcy court. The I RS now appeal s.
1.
DI SCUSSI ON

Bef ore the enactnent of the Bankruptcy Code in 1978, section
57n of the 1898 Bankruptcy Act (hereinafter "the Act") barred
|ate-filed clains from sharing in distributions of the debtor's
estate. The Waindels assert that the bar date concept was carried
over into the Code. I RS argues that to the contrary, the Code
eschewed the bar date as a conplete bar to recovery and opted
instead for a system that separates clainms into two categories,
tinmely and tardy. It is of course not enough to posit that
Congress neant to preserve the certitude of the bar date. One nust
rely upon the text of the Code, if it is plain, as the definitive
guide to congressional intent. See United States v. Ron Pair
Enterprises, 489 U S. 235, 241, 109 S.C. 1026, 1030, 103 L. Ed.2d
290 (1989).

The text of the Code does not support a bar date as a conplete
bar to recovery. As other courts have noted, sections 501, 502 and
726 are the Code provisions that respectively concern the filing of
clains, their allowance, and the priority of distribution to
claimants. Al though none of these provisions sets a bar date or
depends for its efficacy on a total bar, the inposition of

deadlines for filing clains is clearly contenplated. Section

“The court al so noted that Bankruptcy Rules 3002(c) and
9006(b) (3) provided for an extension of the bar date upon proper
nmotion. However, no such notion was filed by the IRS.
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501(c) authorizes a debtor or the trustee to file a proof of claim
for a creditor who has not tinely filed in his own behalf. Section
726 permts late-filed clains to share in the debtor's estate in
two circunstances, differentiating according to whether the
cl ai mant had sufficient notice of the bankruptcy to permt atinely
filing. 11 U S.C 8 726(a)(2)(O, (a)(3). Wile § 502(b) lists
vari ous exceptions to the "all owance" of clai ns agai nst t he debtor,
however, wuntineliness is not anong them The Code therefore
renders tinely filing of clains significant for purposes ot her than
"al | onance. "

The concept of a bar date as preventing recovery fromthe
debtor's estate arises not fromthe Code but from Bankruptcy Rule
3002(a), which requires tinely filing of a claim for it to be
"al | owed. " Keying "allowance" to tineliness is a vestige of
practice under the 1898 Bankruptcy Act; the original authors of
t he Bankruptcy Rules nore or I ess transcri bed the absol ute bar date
rule based on the Act into Rule 3002 acconpanying the Code. See
Rule of Practice and Procedure in Bankruptcy 3002, Advisory
Commttee's Note; 3 Collier on Bankruptcy Y 3002.02 at 3002-6
(15th ed. 1993). The Advisory Committee, as delegate of the
Suprene Court's bankruptcy rul emaki ng power, had no authority to

wite a rule inconsistent wth the Code. 28 U.S.C. § 2075.°

5Section 2075 provides in pertinent part:

The Suprenme Court shall have the power to
prescribe by general rules, the fornms of process,
writs, pleadings, and notions, and the practice and
procedure in cases under title 11.



Nevertheless, to the extent that Rule 3002(a) declares every
untinely filed claim to be disallowed, the Rule inpermssibly
conflicts with the Code. W agree with the courts, cited above,
t hat so hol d.

In order to read Rul e 3002(a) consistently with Code 88 501,
502 and 726, the bankruptcy rule nust be viewed as providing a
dividing line between tinely and tardy clains, rather than a flat
ban on the all owance of |late-filed clainms. Accord Vecchio, 20 F. 3d
at 559 ("[A] rule of procedure that disallows clains for
untineliness cannot stand."); In re Pac. Trading Co., 33 F.3d
1064, 1067 (9th Cr.1994); see also G sneros v. United States, 994
F.2d 1462, 1465 (9th Cir.1993).°

I n nost cases, the inartful |anguage of Rule 3002(a) nakes no

Such rules shall not abridge, enlarge, or nodify
any substantive right.

The Supreme Court shall transmt to Congress not
later than May 1 of the year in which a rule prescribed
under this section is to becone effective a copy of the
proposed rule. The rule shall take effect no earlier
than Decenber 1 of the year in which it is transmtted
to Congress unless otherw se provided by | aw.

11 U.S.C. § 2075.

The Sixth Circuit recently reached a contrary conclusion in
In re Chavis, 47 F.3d 818 (6th G r.1995). The Chavis court held
that tardily filed clains were not allowed cl ains under sections
501 and 502. |d. 823-24. However, as explained above, this
readi ng renders portions of section 726 superfl uous.

The Chavis court also drew a distinction between
chapter 7 and chapter 13 cases. 1d. at 824. Although we
agree that there are "fundanental differences"” between the
two types of cases, the provisions of chapter 5 apply
equally to both. See 11 U.S.C. § 103(a). Cur
interpretation of the Code obviates the need to draw an
extra-textual distinction.



practical difference. Section 726 sets forth the order for paynent
of clainms. The general schene requires paynent of priority clains
fol |l owed by unsecured clains and, if any noney renai ns, paynent of
|ate clains, various types of penalties and interest. There wll
hardly ever be surplus funds available to the estate after paynents
to the first two tiers of creditors in a Chapter 7 case so as to
enabl e paynents upon untinely general unsecured cl ains pursuant to
section 726(a)(3). In Chapter 11 and 13 cases, where section 726
furni shes a baseline for distribution priorities under plans,’ the
pl ans can incorporate parallel treatnent for late-filed clains.
Particul ar probl ens have ari sen however, inregard to untinely
priority clains. See United States v. Chavis (In re Chavis), 47
F.3d 818 (6th G r.1995); United States v. Towers (In re Pacific
Atlantic Trading Co.), 33 F. 3d 1064 (9th G r.1994); United States
v. Vecchio (In re Vecchio), 20 F.3d 555 (2nd G r.1994); Internal
Revenue Service v. Century Boat Co. (In re Century Boat Co.), 986
F.2d 154 (6th G r.1993). More precisely, the question is what
consequences, if any, attach to tardiness in filing a claimthat
woul d otherwise be entitled to priority distribution. |RS argues

here that because Rule 3002(a) does not "disallow' its late-filed

‘Chapters 1, 3, and 5 of the Code apply to cases under
Chapters 7, 11, 12, and 13. 11 U S. C. § 103(a). Although
Chapter 7 does not explicitly apply to Chapter 13 cases, certain
provisions in Chapter 13 incorporate portions of Chapter 7.
Section 1325 requires that a creditor receive an anount "not | ess
than the anmount that would be paid on such claimif the estate of
the debtor were |iquidated under chapter 7 of this title ..."

ld. at § 1325(a)(4). See also 11 U.S.C. § 1129(a)(7)(A), as

expl ained Collier on Bankruptcy (15th ed.) § 1129.02, at 1129-32,
by quoting legislative history that cross-references this
provision to 88 726(a)(3) and 726(a)(4).
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claim there is no bar date at all for priority clains. The
interpretation of the RS rests on section 726, which provides in
pertinent part as foll ows:

8§ 726. Distribution of property of the estate

(a) Except as provided in section 510 of this title,
property of the estate shall be distributed—

(1) first, in paynent of clains of the kind specifiedin,
and in the order specified in, section 507 of this title
or tardily filed before the date on which the trustee
commences distribution under this section.

(2) second, in paynent of any allowed unsecured claim
ot her than a claimof a kind specified in paragraph (1),
(3), or (4) of this subsection, proof of which is—

(A) tinely filed under section 501(a) of this title;

(B) tinmely filed under section 501(b) or 501(c) of
this title; or

(C© tardily filed under section 501(a) of this
title, 1f—

(i) the creditor that holds such claimdid not have

notice or actual know edge of the case in tinme for

tinmely filing of a proof of such claim under

section 501(a) of this title; and

(ii) proof of such claimis filedintine to permt
paynment of such claim

(3) third, in paynent of any allowed unsecured claim
proof of which is tardily filed under section 501(a) of
this title, other than a claimof the kind specified in

paragraph (2)(C) of this subsection;
The late claimfiled by the IRS for back taxes owed by the
Waindels is a priority unsecured claim under section 507(a)(7).
Section 507 clains ordinarily receive first-tier distribution

status as specified in section 726(a)(1).8 Section 726(a)(1), in

8The portion of the IRS' s claimrelating to penalties for
failing to file a tax return are given fourth [ evel distribution
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contrast to 8 726(a)(2), draws no distinction based upon the
tinmeliness of the filing of the priority claim |IRS infers from
the omtting of express subordination of late-filed priority clains
that no adverse consequences attach to its tardiness, and the
entire tax claimis entitled to first-tier status. See In re
Vecchio, 20 F.3d at 560; Cardinal Mne Supply, 916 F.2d at 1091.

This argunent requires us to ignore that third-tier status is
expressly conferred upon "any allowed unsecured claim proof of
which is tardily filed under section 501(a) of this title, other
than a claim of the kind specified in paragraph (2)(C of this
subsection.” 11 U S.C 8§ 726(a)(3) (enphasis added). In re
Vecchi o descri bed the categorization of late-filed priority clains
anong other tardily filed "all owed unsecured clains" as leading to
an "absurd result."” 20 F.2d at 558. W disagree. First, priority
unsecured clains are a species of allowed unsecured clains and are
facially within 8 726(a)(3). Section 507, which defines clains
entitled to priority, also repeatedly refers to these as "al |l owed
unsecured clains" of various types. See 11 U S.C. § 507(a)(3),
(4), (5 and (6). Priority tax clains are defined as "all owed
unsecured cl ai ns of governnental units...." 11 U S.C. § 507(a)(7).
There is nothing anomal ous about providing tinely-filed priority
clains first-tier distribution status, while relegating the
untinely clains to third-tier anong other untinely filed "all owed
unsecured" cl ai ns.

Second, contrary to Vecchio, it 1is not illogical that

status under section 726(a)(4).



|ate-filed priority clains may receive distribution after certain
tardy general unsecured clains. Only a tiny class of non-priority
creditors receives that benefit: those who failed to receive
tinmely notice of the bankruptcy and who then filed in tine to
permt paynent on their clains. WMreover, priority claimants wll
al nost always be on notice of the pendency of a case and thus
enpowered to protect their rights.?®

Third, Vecchio errs in suggesting that the di chotony between
subsections 726(a)(3) and (a)(4) wll permt late-filed fines and
penalties to receive distributions ahead of tinely filed clains for
punitive relief based on (a)(4). Consistent wth bankruptcy
practice, any claimcan be split intoits conponent parts—priority,
secured, unsecured, penalties, etc.—and may receive distribution
based on the resulting spectrum

Finally, the decision in Vecchio, disallowing any effective
bar date for priority clainms, conflicts with 8 501(c), which
permts a debtor to file a proof of clai mwhenever a creditor does
not tinely file its own claim This provision was intended to
all ow debtors to conplete the list of clains against the estate in
a tinely fashion and to ascertain the basis for and anounts of
creditors' distributions. The particular object of this salutary

provision was wuntinely priority «clains, because of their

Oppenheim Appel, Dixon & Co. v. Bullock (In re Robintech),
863 F.2d 393, 398 (5th Cr.), cert. denied, 493 U S. 811, 110
S.C. 55, 107 L.Ed.2d 24 (1989) ("Frequent players in the
bankruptcy arena ... are aware that deadlines are inportant and
shoul d not be heard to conplain of unfairness except under the
nost egregi ous circunstances.").
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potentially heavy inpact on a case. Vecchio's anal ysis overl ooked
8§ 501(c) and in so doing unwittingly emasculated it. Qur result
reinforces the provision.

Any court that interprets questions under the Bankruptcy Code
must do so with humlity—the Code's provisions are not always
clear, and they are often overlaid with ancient non-statutory
bankruptcy lore that is difficult to dislodge. The reasonabl e
di sagreenents anong the circuit and bankruptcy courts in this case
exenplify the problem W conclude, at variance with sone of our
brethren, that for obvious reasons going to the heart of the
efficiency and fairness of the bankruptcy system the Code attaches
consequences to failure to conply with proof of claim deadlines.
Further, the Code contenplates no distinction between late-filed
priority and other late-filed allowed unsecured clains, both of
whi ch may recover, if at all, only under § 726(a)(3) or its Chapter
11 or 13 equival ents.

Appl ying the Code and Rules to the case sub judice, we hold
that the IRS's tardily filed claimis not entitled to first tier
status as I RS hoped. The claimm ght be entitled to a distribution
under 8 726(a)(3) along with any other untinely allowed secured
clains, but the availability of such relief has not been argued
before us and i s waived. G nel v. Connick, 15 F.3d 1338, 1345 (5th
Cir.1994).

The I RS alternatively contended in the |ower courts that the
bankruptcy court abused its discretion by not all ow ng the anended

claimto "relate back" to the date of the original filing. The

11



leading Fifth Crcuit case on all owance of anendnents to proofs of
claimis In re Kolstad, 928 F.2d 171 (5th Cr.) cert. denied 502
US 958, 112 S.C. 419, 116 L.Ed.2d 439 (1991). In Kol stad, we
explained that "[a]nmendnents to tinely creditor proofs of claim
have been liberally permtted to "cure a defect in the claim as
originally filed, to describe the claimwith greater particularity
or to plead a new theory of recovery on the facts set forth in the

original claim' ld. at 175 (quoting Inre Int'l Horizons, Inc.,
751 F.2d 1213, 1216 (11th G r.1985)). However, "courts that
aut hori ze anendnent s nust ensure that corrections or adjustnents do
not set forth wholly new grounds of liability." Kolstad, 928 F. 2d
at 175.

The bankruptcy court and the district court both concl uded
t hat the anended proof of claimset forth newgrounds of liability.
The IRS candidly admtted as nuch at oral argunment. W find no
error, nmuch | ess any abuse of discretion in the court's refusal to
all ow the anended claimto relate back to the filing of the initial
proof of claim

L1l
CONCLUSI ON

The IRS's tardily filed claimis "allowed" under 11 U S.C. 8§
502, but it is not entitled to first-tier status under 11 U. S.C. 8§
726(a)(1). Further, the lower courts did not abuse their
discretion in refusing to allowthe anended tardily filed claimto
relate back to the filing date of the original claim REVERSED in
part, AFFIRMED in part.

12



DUHE, Circuit Judge, concurring in the judgnent:

The majority invalidates the clains bar date of Bankruptcy
Rule 3002 and wth that | respectfully disagree. Al t hough the
maj ority suggests otherwise, its invalidation of the bar date in a
Chapter 13 case creates a circuit split.? The mpjority rejects the
bar date because Section 726(a) allows the paynent of a claimeven
if proof of it is tardily filed. But 8 726 does not apply to a
case under Chapter 13. See 11 U.S.C. 8§ 103(b) (1988). Rather,
woul d uphol d the bar date in this Chapter 13 case and bar the IRS s
tardily filed proof of claim thereby affirmng the district court.
Because the majority ultimtely concludes, however, that the IRS
receives nothing on its claim | concur in the judgnent.

We should not invalidate a procedural rule |ike Bankruptcy
Rul e 3002 absent a strong justification. The Suprene Court has
instructed us to presune the validity of procedural rules. See
Hanna v. Plunmer, 380 U. S. 460, 471, 85 S. (. 1136, 1144, 14 L.Ed. 2d
8 (1965). Procedural rules should reflect congressional intent

because Congress acquiesces in their approval. |[|d.; Sibbach v.

I her circuits have invalidated the bar date in a Chapter 7
context. See United States v. Towers (In re Pacific Atl. Trading
Co.), 33 F.3d 1064, 1067 (9th Cr.1994); United States v.
Vecchio (In re Vecchio), 20 F.3d 555, 559 (2d Cr.1994); see
also RS v. Century Boat Co. (In re Century Boat Co.), 986 F.2d
154, 158 (6th Cr.1993) (refusing to bar untinely proof of claim
by creditor who | acked notice of the Chapter 7 bankruptcy
filing); United States v. Cardinal Mne Supply, 916 F.2d 1087,
1091-92 (6th G r.1990) (sane). The only circuit to address the
validity of the bar date in a Chapter 13 context has upheld the
bar date. See United States v. Chavis (In re Chavis), 47 F.3d
818, 823-24 (6th Cr.1995). The majority's invalidation of the
bar date in a Chapter 13 case, therefore, creates a circuit split
with the Sixth Crcuit's decision in Chavis.

13



Wlson & Co., 312 U.S. 1, 14-15, 61 S. . 422, 426-27, 85 L.Ed. 479
(1941). The rigorous adoption process for procedural rules creates
a strong presunption that the rules properly reflect the bal ance
bet ween substantive and procedural |aw. See Hanna, 380 U. S. at
471, 85 S. Ct. at 1144; Sibbach, 312 U S. at 14, 61 S.C. at 426-
27. Consequently, we should invalidate a Bankruptcy Rule only if
it is plainly inconsistent with the Bankruptcy Code or if it
transgresses the Constitution. See Hanna, 380 U S. at 471, 85
S.C. at 1144, Cisneros v. United States (In re Ci sneros), 994
F.2d 1462, 1465 (9th G r.1993); cf. FDICv. Hrsch (In re Col onial
Realty Co.), 980 F.2d 125, 132 (2d G r.1992) (harnonizing two
statutes with arguably inconsistent requirenents when possible).
The majority inpliedly concedes that Bankruptcy Rule 3002 is
not inconsistent with 11 U S.C. 88 501-502 (1988) (anmended 1994).
Both Sections are silent as to a bar date or the ability of a
creditor to file an untinely claim? Section 501, however,
contenpl ates a procedural requirenent of tinely filing by expressly

referring to untinely clains. The legislative history of § 501

2Sections 501 and 502 create the follow ng framework: A
creditor may file a proof of claim |d. 8 501(a). Oher parties
wWth an interest in the creditor's claimmay file a proof of
claimif the creditor does not file it tinely. 1d. 8§ 501(b),
(c). If a proof of claimis filed in accordance with 8§ 501, the
claimis deened all owed unless a party in interest objects. |Id.
8§ 502(a). Section 502(b) then |ists eight substantive reasons
for disallowing clainms. Therefore, 8 501 gives certain parties
the substantive right to file a proof of claim and § 502
provides for an analysis of the nerits of the claimfiled in
accordance wwth 8 501. 1In re Tucker, 174 B.R 732, 739
(Bankr.N.D. 111.1994).

14



further supports the existence of a tineliness requirenent.?
Section 501, therefore, incorporates Bankruptcy Rule 3002 so that
tineliness is a prerequisite to allowance of a clai munder § 502.
Chavis, 47 F.3d at 823, In re Tucker, 174 B.R 732, 739
(Bankr.N.D. 111.21994); @illatt v. United States (In re Gullatt),
169 B.R 385, 387 (M D. Tenn.1994); In re Zi mrerman, 156 B.R 192,
195-96 (Bankr.WD. M ch.1993) (en banc); see also 8 Collier on
Bankruptcy T 3002.02[1], at 3002-4 (Lawrence P. King ed., 15th ed.
1995) (noting that Rule 3002 conplenents Sections 501 and 502).
The Second Crcuit, in addition to the majority, relied on
Section 726 rather than Sections 501 or 502 to invalidate Rule
3002. See Vecchio, 20 F.3d at 557-58. Unlike the majority or the
Second Circuit, the Ninth Grcuit invalidated the bar date based on
its absence from88 501 and 502. See Pacific Atl. Trading, 33 F.3d
at 1067. Noting that untineliness was not listed in §8 502(b) as a
reason for disallowng a claim the Ninth Crcuit considered the
bar date's absence telling because § 57n of the Bankruptcy Act had
barred untinely proofs of clains. ld. at 1066-67. The Ninth
Circuit's reasoning is faulty, however, because untineliness is a
procedural bar that Congress properly omtted fromthe substantive
exceptions of § 502(b). Further, we do not accept argunents that

woul d effect a major change in the bankruptcy |aws from pre-Code

3" The Rul es of Bankruptcy Procedure will set the tine
limts, the form and the procedure for filing, which wll
determ ne whether clains are tinely or tardily filed." H R Rep.

No. 595, 95th Cong., 1st Sess. 351 (1977); S.Rep. No. 95-989,
95th Cong., 2d Sess. 61 (1978), reprinted in 1978 U S.C.C A N.
5787, 5847, 6307.
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practice w thout sone signal from Congress. Dewsnup v. Tinm 502
U S 410, 419, 112 s.CG. 773, 779, 116 L.Ed.2d 903 (1992); see
al so Keene Corp. v. United States, --- US ----, ----, 113 S. C
2035, 2041, 124 L.Ed.2d 118 (1993) (requiring a change in the
underlying substantive law to be clearly expressed).

The panel majority relies instead on 8 726 to invalidate Rule
3002. This is a Chapter 13 case, however, not a Chapter 7 case.
Subtitle Il of Chapter 7, which includes §8 726, applies only to
Chapter 7 cases. 11 U S.C. 8 103(b); see In re Stuart, 31 B.R
18, 20 (Bankr.D. Conn.1983) (refusing to apply 8 726(a)(3) to
Chapter 13). It is quite clear that §8 726 does not apply to
Chapter 13.

The requirenent that a Chapter 13 plan of reorganization
provide creditors with at | east what they would receive in Chapter
7 does not obliterate § 103(b).* Section 1325(a)(4) is a Chapter
13 provision. It instructs a bankruptcy judge to gauge the Chapter
13 plan against what a creditor would receive in Chapter 7.
Section 1325(a)(4) refers generally to Chapter 7, but nakes no
express reference to 8§ 726. It makes |little sense to subvert 8§
103(b) by using the general reference in 8 1325 to incorporate the
speci fic | anguage of § 726 into Chapter 13.

The mgjority invalidates the bar date totally rather than

di stingui sh between Chapters 7 and 13. But solid reasons exist for

‘“As of the effective date of the plan, the value of a plan's
paynment of an all owed unsecured claimnmust be "not | ess than the
anount that would be paid on such claimif the estate of the
debtor were |iquidated under chapter 7 of this title on such
date." 11 U.S.C. § 1325(a)(4) (1988).
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drawing this distinction. In a Chapter 13 case, the debtor
mai ntai ns his assets, and a plan governs its paynents to creditors.
Finality is vital so that a court can determ ne whether the plan
satisfies the Chapter 7 baseline requirenent. Chavis, 47 F.3d at
824; Tucker, 174 B.R at 743. Further, the court nust be aware of
all clainms so that it can determ ne whether the debtor will able to
make all the paynents required by the plan. Chavis, 47 F.3d at
824, Zi mernman, 156 B.R at 199; see 11 U S. C. 8§ 1325(a)(6)

(1988).

In contrast, Chapter 7 takes the debtor's nonexenpt assets and
di vi des themanong the creditors in accordance with 8 726. |If any
assets are left over, 8 726(a)(6) returns themto the debtor. It

would be inequitable for a debtor to obtain assets from a
liquidation over a creditor who files a tardy proof of claim
Tucker, 174 B.R at 742. Consequently, 8 726(a)(2)(C and (a)(3)
are two equitabl e exceptions to the bar date; they allowcreditors
who file tardy proofs of clains to step in line ahead of the
debtor. 1d.; see Chavis, 47 F.3d at 824.

Despite the valid justifications for applying the bar date in
Chapter 13 but not in Chapter 7, the majority refuses to draw an
"extra-textual" distinction. Ante at 107 n. 6. But the majority
sees the distinction fromthe wong side of the fence. | am not
suggesting that we apply Chapter 5's provisions inconsistently;
rather, the specific provisions of Chapter 7 nodify the genera
provisions of Chapter 5 in Chapter 7 cases. See Nobel man v.

American Sav. Bank (In re Nobelman), 968 F.2d 483, 488 (5th
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Cir.1992) (applying specific |anguage of Chapter 13 over general
| anguage of Chapter 5 in Chapter 13 case), aff'd, --- US ----,
113 S. Ct. 2106, 124 L.Ed.2d 228 (1993). Therefore, Rule 3002's bar
date applies except when nodified by the specific |anguage of
Chapter 7.

In sum | do not agree that Section 726 invalidates the bar
date in Chapter 13. "[Bl]ar dates establish the universe of

participants in the debtor's case.... In re Kolstad, 928 F.2d
171, 174 (5th Cr.), cert. denied, 502 U.S. 958, 112 S. C. 419, 116
L. Ed.2d 439 (1991). They pronote a policy of admnistrative
efficiency and practicality that would be upset if they were not
enforced. Tucker, 174 B.R at 743. The vast mgjority of courts
consi dering whether to apply the bar date in a Chapter 13 case have
applied the bar date. See id. at 739 nn. 14-15 (listing cases);
8 Collier on Bankruptcy f 3002.05, at 3002-17. Nevertheless, the
majority strikes down the presunptively valid Rule in this case by
using an i napplicable statute. Wth that, | respectfully disagree.

Fortunately, Congress's addition of a tineliness bar to 8§
502(b) will soon render the mpjority's analysis obsolete.®> The

majority ultimately reaches the sane result that | do, though, so

| concur in the judgnent.?

5See Bankruptcy Reform Act of 1994, Pub.L. No. 103-394, §
213(a), 108 Stat. 4106, 4125-26 (1994), codified at 11 U S.C A 8§
502(b) (9) (West Supp. 1995).

6] amnot quite sure how the mpjority reaches its fina
result. The plan, not Section 726, governs distribution to
creditors in Chapter 13. A plan nust satisfy requirenents other
than 8§ 1325(a)(4) in order to be confirnmed by the bankruptcy
court. E. g., 11 U S.C 8§ 1322(a)(2) (1988) (requiring deferred
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but full paynent of 8§ 507 priority unsecured clains unless
creditor agrees to different treatnent); id. 8§ 1325(b)(1)
(requiring the debtor to pay an all owed unsecured creditor who
objects to the plan at |east what it can fromthe debtor's

di sposabl e incone); id. 8 1329(a)-(b)(1) (permtting all owed
unsecured creditor to request postconfirmation nodification of
the plan so that it conforms with § 1322). Therefore, | do not
see how the placenent of the IRS s claimin 8§ 726(a) determ nes

t he outcone of this case.

19



