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Summary Cal endar.

Rose Marie RAY, Plaintiff-Appellant,
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TANDEM COVPUTERS, | NC., Def endant - Appel | ee.

Sept. 11, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Before POLI TZ, Chief Judge, DUHE and BARKSDALE, Circuit Judges.

POLI TZ, Chief Judge:

Rose Marie Ray appeals the entry of summary judgnent in favor
of her fornmer enpl oyer, Tandem Conputers Inc., on her clains of sex
and age discrimnation and retaliation. W affirm

Backgr ound

Ray, a white female born in 1941, joined Tandemin 1982 as a
sales representative. Initially her sales were |low, but her
performance inproved over tine, resulting in conpany recognition
and several awards.

I n Septenber of 1988 Ray was pl aced under the supervision of
Keith Keister in Tandem's Dallas office. Shortly thereafter, one
of Tandemis major clients, MneyMaker/ TransFirst, requested that
Ray be renpved fromits account after she had an argunent with one
of their representatives. Tandem reassigned the account to John
Koenigs, a transfer which Ray viewed as sex discrimnation
notw t hstandi ng the fact that she had recommended another nale as
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a replacenent. Ray disputed the reassignnent and Tandenm s failure
to reserve in her favor all of the conmm ssions earned within 90
days of the reassignnent. Ray conplained to Keister's superiors
and then confronted him denmanding an explanation. Kei st er
allegedly yelled that he was tired of her going over his head and
that she should get out of his office. Keister |ater apol ogized
for his behavior but criticized Ray for her conduct, including her
"crying wol f" about discrimnation. Tandem ultinmately concl uded
that Ray was entitled to a 75/25 split of the comm ssions and
corrected the original award.

In June of 1989 Koenigs transferred to California and it
becane necessary to reassign Tandemis account with the Mbil Ol
Conpany. Keister initially reassigned this account to Dana Al agna,
a mal e younger than Ray, but |ater reassigned the account to Ray.
Kei ster then escorted Ray to an introductory |lunch neeting with a
Mobi | representative at Hooters, a restaurant/bar known nore for
the attire of its service personnel than its cuisine. Ray
conplained to Keister that they should not do business in a bar,
and informed his superiors that the atnosphere was inappropriate
for femal e sal es representati ves.

When Koenigs returned to the Dallas office in 1991, Keister
reassi gned the Mbil account to him granting Ray an unprecedented
one year reservation of comm ssions. |In place of the Mdbil account
Tandem reassi gned several accounts to Ray. Ray protested the
reassi gnment of the Mbil account but was told by an upper |evel

manager that Koenigs was the "better man for the job" because of



his well devel oped contacts within that organization. |ncensed,
Ray gave the nmanager a nobst vul gar suggestion and storned out of
his office.?

Wiile this acrinonious relationship wth Tandem was
devel oping, Ray's performance suffered. Her sales dropped
significantly in 1989, largely due to the hostil e takeover of her
| argest client. She asked for, and received, a reduction in her
quota for 1989, but failed to neet the reduced revenue goal. In
each of the next three years, Ray again failed to neet her sales
gquota, sonetines by nearly one-half.

In February of 1992 Tandem placed Ray on a Performance
| nprovenent Plan or "PIP" for a 90 day period. The plan included
revenue goals, established by Ray, and once a week "coaching"
meetings with her inmedi ate supervisors. After Ray failed to neet
the goals of her PIP, Tandem term nated her enploynent. Ray
subsequently filed the instant suit alleging sex? and age?®
discrimnationinthe terns and conditions of her enploynent and in

Tandemis termnation of her enploynent, retaliation* in her

1'n late 1991, Ray filed a formal, internal conpl aint
al l eging sex, but not age, discrimnation in her treatnent by the
conpany since 1988. The conpany investigated the charge, found
no evidence of discrimnation and so infornmed Ray in January of
1992.

2Title VIl of the Civil R ghts Act of 1964, as anended, 42
U S.C. 8§ 2000e et seq.

3Age Discrimnation in Enploynment Act, as amended, 29 U.S.C.
§ 621 et seq.

‘Both Title VII| and the ADEA prohibit an enployer from
retaliating agai nst enpl oyees who exercise their rights under the
respective act. See 42 U.S.C. § 2000e-3(a); 29 U.S.C. 8§ 623(d).
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pl acenment on the PIP and in her term nation, and various state | aw
tort clains not relevant to this appeal.

Tandem noved for sunmary judgnment, offering evidence that its
adver se enpl oynent actions wer e based on legitimate
nondi scrimnatory reasons, nanely Ray's |ackluster perfornmance.
Ray contended that these reasons were pretextual and that various
wor k-rel ated incidents and remarks by her supervisors denonstrated
Tandem s discrimnatory aninmus in the chall enged actions. The
district court ruled that Ray failed to provide sufficient evidence
that Tandenmi s articulated | egitimate nondi scrim natory reasons were
pretexts for either sex or age discrimnation or retaliation.® Ray
timely appeal ed.

Anal ysi s
We review the district court's grant of sunmary judgnment de
novo. "Sunmary judgnment is proper when no issue of nmaterial fact
exists and the noving party is entitled to judgnent as a matter of
law. I n determ ning whether summary judgnment was proper, all fact
gquestions are viewed in the Ilight nost favorable to the
non- novant . "®

Ray clains that Tandem di scrim nated on the basis of sex in

The district court ruled that Ray's clains based on
i ncidents occurring prior to August 22, 1991 were tined-barred.
See 42 U.S.C. § 2000e-5(e); 29 U S.C. § 626(d)(2). Ray does not
appeal this ruling.

Moore v. Eli Lilly Co., 990 F.2d 812, 815 (5th Cir.)
(citations omtted), cert. denied, --- US ----, 114 S. .. 467,
126 L. Ed.2d 419 (1993).



reassigning her accounts to younger nmales, in denying her
pronotions and transfers within the conpany, in denying her
requests for increased conpensation, in placing her on a PIP, and
ultimately in discharging her. For the purposes of today's
di sposition, we assune, as did the district court, that Ray
established a prima facie case of sex discrimnation on these
al l egations.” Under the burden shifting framework established in
McDonnel | Douglas Corp. v. Geen® and its progeny, this show ng
requi res Tandemto articulate a legiti mate nondi scri m natory reason
for its adverse enpl oynent actions.

In its notion for summary judgnent Tandem of fered evi dence

t hat it based its enpl oynent deci si ons upon neut r al
performance-rel ated factors. Tandem nmaintained that smaller
accounts wer e regul arly t aken from all seni or sal es

representatives, whether nmale or femal e, and gi ven to younger sal es
representati ves who were paid | ower comm ssions. This allowed the
nmore senior representatives to focus their efforts and experience
on nore lucrative and difficult accounts. Tandem maintai ned that
Ray's poor performance from 1989 until her discharge notivated its
pay i ncrease and pronotion deci sions,® the decision to place her on

the PIP, and its decision to termnate her enploynent. Finally,

'See Davis v. Chevron U S A Inc., 14 F.3d 1082 (5th
Cir.1994) (outlining the prima facie case for discrimnation
cl ai ns).

8411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

Tandem al so notes that the enpl oyees agai nst whi ch Ray
seeks to conpare salaries held different titles and job
responsibilities and were paid on a different scale.
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Tandem mai ntai ned that Ray's request for a transfer to another
of fi ce was not processed after Ray told her supervisor that she did
not want to nove. In articulating these reasons, Tandem net its
burden of production.

W thus turn to the ultinmate question: whet her Ray has
provided sufficient summary judgnent evidence that Tandem
di scrimnated against her on the basis of sex.!! Ray seeks to
establish that Tandemis proffered reasons are pretexts for
di scrimnation by denonstrating discrimnatory aninmus in certain
pre-limtations period actions.? First, she contends that the
pre-limtations period assignnent of the lucrative Mbil GOl
account to Koeni gs and a nonproduci ng account to her denobnstrates
Tandem s sexual bias in the workplace. W are not persuaded. The
record reflects that Koenigs had significantly better relations
with Mbil than did Ray and that she requested the assignnment of
t he questioned account. Her subjective belief that discrimnatory
intent notivated these actions is insufficient to establish a
mat eri al question of fact regarding Tandem s notives. 3

Next, Ray contends that her supervisor's scheduling of a

ost, Mary's Honor City v. Hicks, --- US =----, ----, 113
S.C. 2742, 2748, 125 L. Ed.2d 407 (1993) ("By produci ng evi dence
(whether ultimately persuasive or not) of nondiscrimnatory
reasons, petitioners sustained their burden of production.").

BArmstrong v. City of Dallas, 997 F.2d 62 (5th G r.1993).

12\ note that tinme-barred acts can be used as evidence of
discrimnatory intent in |ater actions. See Cortes v. Maxus
Expl oration Co., 977 F.2d 195 (5th G r.1992) (citing cases).

BMol nar v. Ebasco Constructors, Inc., 986 F.2d 115 (5th
Cir.1993).



lunch neeting at Hooters restaurant is evidence of Tandem s
sexually discrimnatory aninmus in the challenged actions.?
Al t hough we agree that scheduling a business neeting for m xed
conpany at Hooters was grossly unprofessional and may be rel evant
to a supervisor's notives in enploynent actions, it is not
sufficient to support a discrimnation verdi ct absent sone proof of
a causal connection between the incident and the adverse enpl oynent
action.?®

Ray al so contends that this discrimnatory environnent is
further denonstrated by Keister's alleged statenent four years
prior to her discharge that he was going to get rid of "the cunt in
the office.”" While the repeated use of this crude and contunel i ous
appel I ati on m ght well support a finding of discrimnatory ani nus, 16
a single coment, nade several years prior to the challenged
conduct, is a stray remark too renpbte in tinme to support an
i nference of sex discrimnation in |ater enploynent actions.! Ray

also points to Tandem supervisor Jerry Earle's statenent that

YW underscore that Ray expressly di savows raising any
hostil e environnment or sexual harassnent clains.

Mbore. Ray also points to an incident on a conpany gol f
outi ng where anot her femal e Tandem enpl oyee attenpted to
di scourage Ray from playing golf. This incident suggests only
t hat anot her Tandem enpl oyee was m staken in assum ng that Ray
did not play golf; it does not support an inference of sex
di scrim nation.

Brown v. East M ssissippi Elec. Power Ass'n, 989 F.2d 858
(5th Gr.1993) (concluding that routine use of the word "nigger"
was direct evidence of discrimnation).

7"See Armendariz v. Pinkerton Tobacco Co., 58 F.3d 144 (5th
Cir.1995).



Koeni gs was the "better man for the job" when expl ai ning to Ray why
the Mobil account was being reassigned. The record reflects that
Tandem had an anple basis to conclude that Koenigs was better
suited for the position because of his strong contacts and
extensive experience wth key Mbbil personnel . Earle's
articulation of this fact using the comon but clearly dated phrase
"better man for the job" does not support a finding of
discrimnatory aninus in the challenged actions. !

Ray's remaining evidence of discrimnation is equally
unper suasi ve. Al though she conpl ai ns about Tandenmi s initial deni al
of a reservation of conmm ssions followng her renoval from the
MoneyMaker account and Tandem s | ater placenent of her on PIP, she
fails to controvert Tandenm s evi dence that other simlarly situated
enpl oyees, both nale and fermale, were treated the sane.!® The
district court's entry of summary judgnent for Tandemon this claim
nmust be affirnmed.

Ray next contends that the district court erred in entering

summary judgnent for Tandem on her age discrimnation clains.

8See Quthrie v. Tifco Industries, 941 F.2d 374 (5th
Cir.1991), cert. denied, 503 U S. 908, 112 S.Ct. 1267, 117
L. Ed. 2d 495 (1992). See also Neuren v. Adduci, Mastriani, Meeks
& Schill, 43 F.3d 1507 (D.C. Cr.1995) (holding use of term
"bitch" in enployee evaluation not to support finding of
di scrim natory ani nus when considered in conjunction with
evi dence indicating that eval uation was based on gender-neutral
factors).

®Ray's clainms of discrimnation are underm ned by her
statenent that Keister was an even-handed harasser, treating al
of his enployees poorly. Title VII does not exist to punish poor
managenent skills; rather, it exists to elimnate certain types
of bias in the workplace. See Bi enkowski v. Anmerican Airlines,
Inc., 851 F.2d 1503 (5th Cir.1988).
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Agai n we assune, arguendo, that Ray established a prina facie case
of discrimnation.? Ray fails, however, to denonstrate that
Tandeml s articulated reasons for its actions were pretextual.
Al t hough Ray nmakes several conclusionary assertions that her
supervi sors showed preference to younger sal es representatives, she
provides no evidence of this preference other than her own
assertions that ol der workers are routinely "forced out"” by Tandem
We conclude that Ray's bald assertions of age discrimnation are
i nadequate to permt a finding that proscribed discrimnation
noti vated Tandem s actions agai nst her.?!

Finally, Ray contends that she provided sufficient evidence
to support a finding that Tandemretaliated agai nst her because of
her conplaints of sex discrimnation when it placed her on a PIP
and term nated her enpl oynent. Ray has made out a sufficient prim
facie case of retaliation;?? she filed a sex discrimnation
conplaint with Tandem s human resources departnent and was pl aced

on a PIP shortly thereafter.? As with other Title VII clains, the

20W& apply the same analysis to Ray's age claimthat we
applied to her sex discrimnation claim See Burns v. Texas City
Refining, Inc., 890 F.2d 747 (5th G r.1989).

2INbl nar .

22To establish a prima facie case of retaliation, Ray nust
denonstrate: "(1) that she [ ] engaged in an activity protected
by Title VII, (2) that an adverse enploynent action occurred;
and (3) that there was a causal connection between the
participation in the protected activity and the adverse
enpl oynent action.” EEOC v. J.M Huber Corp., 927 F.2d 1322,
1326 (5th Gr.1991) (quoting McMIlan v. Rust College, Inc., 710
F.2d 1112, 1116 (5th G r.1983)).

2See Payne v. MclLenore's Wol esale & Retail Stores, 654
F.2d 1130 n. 13 (5th Cr.1981) (allowi ng inference of causation
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establishnment of a prima facie case of retaliation shifts the
burden to Tandemto articulate a legitimate nonretaliatory reason
for its adverse actions. | f done, Ray nust then prove that
Tandenml s reasons are pretextual and that "but for" her protected
activities, she would not have been subject to the adverse
actions.

Tandem justified its placenent of Ray on a PIP on the basis
that she had failed to neet her sales quota in every year since
1989. We therefore turn to Ray's evidence to determ ne whether a
jury could find that "but for" her conplaints of discrimnation,
she woul d not have been placed on the PIP or ultimately discharged.
Ray relies principally upon an alleged statenent by Keister to Ray
shortly after she had been placed on the PIP to the effect that "if
you had not gone crying to your friends in Cupertino (Tanden s
headquarters), you would not be in the position you are in." She
characterizes this statenent as an adm ssion that her conplaints
resulted in her placenent on the PIP

Ray accords too nmuch significance to this oblique statenent.
The record refl ects that Ray made nunerous conplaints to Keister's
supervisors listing a nultitude of perceived problens explaining
her poor performance, only one of which was discrimnation. Wen

considered in light of this history, this single vague statenent is

based on enpl oyer's know edge of activities and tenporal
proximty of this know edge and the adverse action), cert.
deni ed, 455 U. S. 1000, 102 S.C. 1630, 71 L.Ed.2d 866 (1982).

24Ghirley v. Chrysler First, Inc., 970 F.2d 39 (5th
Cir.1992); Jack v. Texaco Research Center, 743 F.2d 1129 (5th
Cir.1984).
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susceptible of several interpretations, nost of which are
i nnocuous. We have held that such statenents are insufficient to
avoi d summary judgnment on discrimnation clains.?® W nowlikew se
hold with respect to clains of retaliation. This conclusion is
supported by Tandemis history of tolerance for Ray's clains of
di scrim nation since they began in 1983. %

Ray also points to a 1988 statenent by Keister where he
observed that Ray frequently "cried wol f" regardi ng di scrim nation.
Even i f we construe this observation as evincing disdain for Ray's
exercise of her protected rights, this remark occurred al nost four
years prior to the alleged retaliation and is too renote to support
a finding that her conplaints of discrimnation were the "but for"
cause of her placenent on the PIP or her term nation.? The sane
istrue for Keister's alleged remark in 1988 that he wanted "to get
rid of Rosie." W also note that each of the remarks Ray relies on
to denonstrate pretext for retaliationis attributable to Keister.
Tandem of f ered uncontroverted evi dence that Keister was not solely
responsi ble for the decision to place Ray on a PIP and that he had
no input into the decision to termnate her. Under these

ci rcunst ances, we perforce conclude that Ray failed to denonstrate

25See Quthrie.

%®See Grizzle v. Travelers Health Network, Inc., 14 F.3d 261
(5th Gr.1994). Ray admts that she had conpl ained to Tandem
about Keister as early as 1989 and sought to have himfired on
nuner ous occasi ons.

2’See Waggoner v. City of Garland, Tex., 987 F.2d 1160 (5th
Cir.1993) (finding statenents too renote to support finding of
di scrim nation under ADEA); Arnendari z.
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that Tandem s proffered reasons for its adverse enpl oynent actions
were pretexts for illegal retaliation or that "but for" her
conplaints of discrimnation, she would not have suffered these
adverse enpl oynent actions. ?®

The judgnent appeal ed is AFFI RVED

2Cf. McM Il an (uphol ding sunmmary judgnment for enpl oyer on
retaliation clains despite open criticismby enployer of
enpl oyee' s discrimnation conplaints when clear that enployee
woul d have suffered adverse action in any event).
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