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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore W SDOM GARWOCD and JONES, Circuit Judges.

WSDOM Circuit Judge:

Plaintiffs-appellants, Donald Brown and Robert Davis, filed
suit against their fornmer enployer, the defendant-appellant, CSC
Logic, Inc. ("CSC Logic"), alleging that the conpany term nated
their enploynent in violation of the Age Discrimnation in
Enpl oynent Act ("ADEA").! The district court granted a notion for
summary judgnent in favor of CSC Logic, and dism ssed the case.
For the reasons that follow, we AFFIRM

| . BACKGROUND

CSC Logic is a Texas corporation which provides data
processing and adm ni strative services to financial institutions.
It is a wholly-owned subsidiary of its parent conpany, CSC. At all
tinmes relevant to this suit, Wnston Ki nzey was t he Chi ef Executive
O ficer, and responsible for enploynent decisions regarding the

appel | ant s.
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CSC Logic hired appellant Brown as the Director of Marketing
in January 1984. Shortly thereafter, the conpany obtai ned the Ford
Mot or Conpany as a client. |In order to provide better services to
Ford, CSC Logic created the Insurance Service Center ("ISC') to
handl e Ford-rel ated needs. At around the sanme tinme, the conpany
also created the Vehicular Single Interest dient Support
Departnent ("VSI") to assist clients with nonitoring insurance
| oans. Brown assuned responsibility for both new departnents,
while still maintaining his existing marketing duties. He
continued in this capacity for the next several years.

In January 1991, Kinrzey consolidated the VSI with the nmain
Client Support Departnent and assigned operation of the conbined
operation to Geg Shinkus, the enployee who was al ready managi ng
the main dient Support Departnent. About a year later, Kinzey
al so reassigned responsibility of the |1SC to Shinkus. Br own
retained responsibility for marketing, and his salary and benefits
remai ned the sanme until his termnation sixteen nonths |ater.

CSC Logic hired appellant Davis as Director of Logic
Managenent Services, Inc., in January 1989. |In June of that year,
the conpany reorganized its financial departnent. It hired Linda
Long as Manager of Financial Accounting, and pronoted Davis to
Chief Financial Oficer of CSC Logic. Davis continued in this
capacity until his term nation

From 1985 until 1992, one of CSC Logic's largest clients was
the Ford Modtor Conpany. This account generated 40-45% of the

conpany's revenues. |In February 1992, Ford canceled its contract



wth the conpany. As a result, CSC Logic altered its 1993 fisca
year budget (which took effect in April 1992) to reflect plans for
a massive enpl oyee layoff. In md-1992, Ford unexpectedly agreed
to continue with the conpany until the end of the year. This event
caused a wndfall for fiscal year 1993. CSC Logic therefore did
not lay off enployees as planned, and actually gave an
across-the-board raise to all enployees, excluding officers.

I n Novenber 1992, CSC Logic began budgeting for fiscal year
1994. Aware of the inpending loss of the Ford contract, the
conpany again had to reduce costs. CSC Logic renegotiated its
office lease, and rel eased excess office space. It elimnated
contributions to the enpl oyee benefits insurance reserve, and to
the conpany's bad debt reserve. It reduced anticipated bonus
paynents, elim nated expected sal ary i ncreases, and reduced capi t al
expendi t ures. Finally, the <conpany laid off seventy-four
enpl oyees.

In spite of these efforts, expenses renmai ned high. Near the
end of March, 1993, Kinrzey and appellant Davis traveled to CSC s
corporate headquarters in Californiato present the proposed budget
for 1994. CSC was not satisfied with the 7.4 percent operating
margin in the budget and directed CSC Logic to rebudget to all ow
for a ten percent margin. In response, Davis prepared a report
concerning over-staffing in various departnents (not including his
own), and proposed a revised budget that reflected an operating
margin of thirteen percent.

Shortly before the appellants' term nations, CSC Logic held a



managenent neeting, attended by both appellants, the other vice
presi dents, and Kinzey. At the neeting, Davis again stressed that
the conmpany was over-staffed, and that expenses, including
sal ari es, needed to be reduced.

Four days later, on April 16, 1993, Kinrzey term nated both
appel l ants' enploynent at CSC Logic, allegedly for economc
reasons. Davis, age 58, and Brown, age 44, served as two of the
four vice presidents of the conpany, and were two of the five
hi ghest pai d enpl oyees. Their conbi ned sal aries total ed $319, 000.
The two remai ning vice presidents were ages 41 and 51. Kinzey was
age 60. CSC Logic did not hire replacenents or specifically
pronote ot her enployees to take the appellants' positions.

1. DI SCUSSI ON

A. Standard of Review.

This court reviews the grant of summary judgnent de novo. ?
It may affirmthe district court's grant of summary judgnent on any
ground raised to the district court and upon whi ch both parties had
the opportunity to present evidence.® Sunmmary judgment is proper
if the "pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue of material fact and that the noving
party is entitled to sunmary judgnment as a matter of |aw. *

B. The parties' evidentiary burdens:

2Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cir.1994).
31d. at 1296.
‘“Fed. R CGiv.P. 56(c).



The ADEA makes it unlawful for an enployer to "di scharge any
i ndi vidual or otherw se discrimnate against any individual with
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual's age."®> The evidentiary
burdens of each party in an ADEA case are well-established. A
plaintiff nust first present a prima facie case of enploynent
discrimnation.® |f the plaintiff neets this burden, the enpl oyer
must rebut the presunption of age discrimnation by articulating a
legitimate non-discrimnatory reason for the adverse enpl oynent
action.” |f the enployer presents such evidence, then the burden
of production shifts back to the plaintiff to present probative
evi dence that the enployer's stated reason was pretext.?

In the present case, the district court assunmed for summary
j udgnent purposes, that the appellants had established a prim
facie case, and therefore anal yzed evidence only on the issue of
pretext. It found that Davis and Brown had not net their burden of
production on this issue, and granted sunmary judgnent. Davis and

Brown argue that this ruling was in error, and that they each

529 U.S.C. § 623(a)(1).

5Bodenhei nmer v. PPG Industries, Inc. 5 F.3d 955, 957 (5th
Cir.1993); Elliot v. Goup Medical & Surgical Serv., 714 F.2d
556, 563 (5th Cir.1983), cert. denied, 467 U S. 1215, 104 S. C
2658, 81 L. Ed.2d 364 (1984).

Texas Dep't of Community Affairs v. Burdine, 450 U. S. 248,
253-54, 101 S.Ct. 1089, 1093-94, 67 L.Ed.2d 207 (1981);
Thor nbrough v. Col unbus & Geenville RR Co., 760 F.2d 633, 639
(5th Cir.1985).

8Bodenhei ner, 5 F.3d at 957-58; Thornbrough, 760 F.2d at
639.



presented sufficient evidence of pretext to survive sunmary
judgnent. CSC Logic naintains that Davis and Brown di d not present
sufficient evidence of pretext, and that they also did not even
successfully present a prim facie case of age discrimnation. W
w || address each stage of the case in turn.
C. The prima facie case.

There are four elenents to a prinma facie case of enpl oynent
di scrimnation under the ADEA. The plaintiff nust prove that: 1)
he was discharged; 2) he was qualified for his position; 3) he
was wthin the protected class; and 4) he was repl aced by soneone
outside the protected class, soneone younger, or was otherw se
di scharged because of his age.?® The plaintiffs argue that a
different standard should apply because this case represents a
"reduction in force," making it inpossible to prove they were
"repl aced" by soneone younger or outside the protected class.® W
note, however, that the "reduction in force" standard applies only
when a conpany lays off protected individuals, while retaining
younger enployees in simlar positions.* \Wile CSC Logic did
retain a nunber of younger enployees after term nating Davis and
Brown, these individuals were not in managenent positions simlar

to the plaintiffs'. Both renmaining vice-presidents were over

°Bodenheiner, 5 F.3d at 957; Elliot, 714 F.2d at 563.

1°See, Thornbrough, 760 F.2d at 642; U felman v. Lone Star
Steel Co., 863 F.2d 404, (5th Gr.), cert. denied, 490 U S. 1098,
109 S.Ct. 2448, 104 L.Ed.2d 1003 (1989); WIllians v. General
Motors Corp., 656 F.2d 120, 128 (5th G r.1981), cert. denied, 455
U S 943, 102 S.C. 1439, 71 L.Ed.2d 655 (1982).
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forty, as was CEO Kinzey, who was older than either plaintiff.
Thus, we wll apply the standard evidentiary burden to the
plaintiffs' cases.

This decision does not elimnate the possibility that the
plaintiffs can prove a prima facie case. The elenents of a basic
prima facie case include the possibility that a plaintiff nmay not
be able to show he or she was replaced by a younger enployee. 1In
such a case, the plaintiff nmay instead neet his burden by
denonstrating that he "was otherw se discharged because of his
age. " W now turn to the question of whether each plaintiff has
met his initial burden.

1. Donal d Brown

Appel l ant Brown easily satisfies the first three el enents of
his prima facie case. CSC Logic termnated him He was forty-four
at the time. And, it is undisputed that Brown was qualified for
his position and perform ng satisfactorily. Brown's case falters,
however, on the final elenent of a prima facie case.

Because Brown's position was elim nated, he cannot show t hat
he was repl aced by an i ndi vidual outside the protected class, or by
soneone younger. Additionally Brown fails to offer sufficient
evi dence that otherw se i ndi cates that he was di scharged because of
hi s age.

Brown insists that this elenent is satisfied by evidence that
his duties were assuned by the younger G eg Shinkus. CSC Logic

contends that Shinkus did not assume Brown's duties, but that the

12Bodenhei ner, supr a.



ol der CEO Ki nzey actually took over Brown's job. Although it is
cl ear that Shinkus took control fromBrown of the VSI and the | SC
t hese events occurred nore than sixteen nonths before Brown's
term nation, and thus do not bear on the decision to discharge him
I n contrast, the evidence related to Shinkus's duties after Brown's
termnation is weak and specul ati ve.

For exanple, Brown points to the fact that after Brown's
departure, Shinkus began attendi ng trade shows and conventions on
behal f of the conpany. Yet, Shinkus testified that he had been
schedul ed to attend a show before Brown's departure, but was forced
to cancel. Simlarly, Brown cites evidence that Shinkus handl ed
sone contract negotiations for the conpany after Brown's
term nati on. Yet, Shinkus testified that he and others had
performed marketing and sal es functi ons before Brown's departure as
well as afterwards. Finally, Brown conplains that before Brown's
di scharge, Kinzey consulted Shinkus about how Brown's departure
woul d affect his duties. To suggest that such a conference is
proof that Shinkus took over Brown's position is a highly tenuous
assertion. There sinply is not enough evidence tending to show
t hat Shi nkus effectively took over Brown's duties as Vi ce-Presi dent
and Director of Marketing. Brown's evidence is purely specul ative
and insufficient to establish a prim facie case of enploynent
di scrim nation.

Brown also attenpts to satisfy his burden with evidence that
younger enployees were nore favorably treated at CSC Logic. He

notes that while the conpany froze his own and Davis's salaries, it



gave raises to younger enployees and actually hired younger
enpl oyees in the nonths prior to his term nation. None of these
younger enpl oyees were managenent staff, however, and there is no
evi dence that any officers received such favorabl e treatnent at the
expense of Brown and Davis. |In fact, the evidence shows that al
the vice-presidents had their salaries frozen, including those that
were retained. To conpare hiring decisions for officers with those
for lower-level staff is not particularly probative, and does not
create a prima facie case.
Finally, we look at age-related remarks allegedly made to

Brown by CEO Ki nzey. Such remarks may serve as sufficient evidence
of age discrimnation if the offered conments are: 1) age rel ated;
2) proximate intinme to the termnations; 3) nmade by an indivi dual
wth authority over the enploynent decision at issue, and 4)
related to the enploynent decision at issue.?® Coments that are
"vague and renote in tinme" are insufficient to establish
di scrimnation. In contrast, specific coments nmade over a
| engthy period of time are sufficient.?

Inthis case, Brown offers only three all egedly discrimnatory
statenents nmade by Kinzey to Brown. First, Kinezey noted that the

staff was "getting long in the tooth." Second, in 1992, Kinzey

8Turner v. North Anmerican Rubber, Inc., 979 F.2d 55, 59
(5th Gir.1992).

“Y@Quthrie v. Tifco Industries, 941 F.2d 374 (5th Cr.1991),
cert. denied, 503 U. S. 908, 112 S.Ct. 1267, 117 L. Ed.2d 495
(1992).

Fowl er v. Carrollton Public Library, 799 F.2d 976 (5th
Cir.1986).



told Brown that he needed "hiring |essons; that you can hire a
pretty one and teach themthe job, but you can't hire an ugly one
and make thempretty." Finally, Kinzey repeatedly told Brown that
appel I ant Davis was ol d.

These comments do not show age discrimnation towards Brown.
None of these comments are directed to Brown, and the first two
coments arguably do not even reflect age discrimnation.
Furthernore at | east one of the remarks was made in 1992, sixteen
nmont hs before Brown was actually term nated. Taken as a whole, the
al | eged age-rel ated remarks nade to Brown are too vague, indirect,
and renote in time to support a finding of a discrimnatory
di scharge. Because Brown has failed to present evi dence sufficient
to support a prima facie case, his case nust be di sm ssed.

2. Robert Davis

Li ke Brown, appellant Davis neets the first three el enents of
a prima facie case. He was termnated from his position, was
fifty-eight, and was performng satisfactorily at the tine of his
di scharge. It is a much cl oser case, however, on whether Davis has
satisfied the fourth el enent.

As with Brown, Davis's position was term nated, so he cannot
show t hat he was repl aced by a younger individual. Simlarly, his
evi dence t hat younger, non- managenent enpl oyees recei ved pay rai ses
while his own salary renmained the sane is not relevant to the
conpany's treatnent of mnanagenent officials. And, |ike Brown,
Davis tries to showthat his job responsibilities were effectively

assuned by the younger Linda Long, but offers only specul ative
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evi dence in support. 1t

Thus, we again |look for proof of discrimnatory discharge in
the age-related coomments al |l egedly nmade by Kinzey to Davis. Davis
al |l eges that Kinzey nade at | east four types of age-rel ated remarks
to him First, at the time of Davis's remarriage in 1991, Kinzey
stated, "you don't need to be remarrying a young worman again; you
can't even get it up." Second, on several occasions, Kinezey call ed

Davis an "old goat." Third, at a nmanagers' neeti ng, when Davi s was

®For exanple, Davis asserts that after his term nation
Long traveled to California to present financial matters to the
parent conpany, a duty that had traditionally bel onged to Davis.
Long' s deposition also indicates, however, that Kinzey
acconpanied Long to California on these trips and that Long was
only responsi ble for presenting the "nunbers,"” while Kinzey was
responsi ble for presenting the actual fiscal consequences of
t hose nunbers.

Davis al so contends that Long assunmed such duties as
preparing financial reports, preparing budgets and fi nanci al
pl ans, and contacting clients about their accounts. Yet,
there is no evidence that Long did not do such things before
Davis's departure. |In fact, Long's deposition and affidavit
indicate that with the exception of two incidental nmatters,
she perforned the sane functions before Davis's departure as
af t erwar ds.

Davis also points to the fact that Long was pronoted to
"Director of Finance" after Davis's discharge. Yet, Long
did not receive a pay raise, or becone a vice-president in
connection with that pronotion, and as di scussed, there is
no evidence that her job duties changed substantially.

Finally, Davis offers CSC Logic's letter to the EEC
regarding Davis's termnation. That |letter states that
Davis's responsibilities would be assuned by existing staff
"menbers,"” inplying that CEO Ki ngey did not assune all of
Davis's duties. Yet, this nerely indicates that sone of
Davis's responsibilities my have been assuned by soneone

other than Kingzey. It in no way proves that an individual
ot her than Ki nzey assuned a substantial portion of Davis's
duties. In short, Davis's conclusion that Long effectively

assuned his position, is speculation, and is insufficient to
nmeet his burden of proof.

11



unable to renmenber a nunber, Kinezey stated, "you just can't
remenber, you're getting tooold.” And finally, in connectionwth
a work assignnent, Kinezey allegedly asked Davis if "senility was
setting in."

Unli ke the cooments nade to Brown, all of these coments were
directed at Davis, and were all clearly age-related. Further, all
but the first comment were nade near the tinme of Kinzey's
term nation. Finally, at least two of the coments inply that
Ki nzey believed Davis's age was affecting his job performance. In
short, these alleged remarks are sufficiently troublesone to
satisfy Davis's burden of proving a prima facie case. '’

D. Is there sufficient evidence of pretext?

Havi ng found that appellant Davis successfully presented a

prima facie case of age discrimnation, we nust next determne if

CSC Logic's stated reason for the appellant's discharge was

pretext.18

According to CSC Logic, it discharged Davis for economc
reasons. In challenging this explanation as pretext, Davis does
not dispute that CSC Logic was in a financial crisis. | nst ead,

most of his evidence on this point nerely questions whether

termnating the plaintiffs was the best solution to the conpany's

Y"The evidence necessary to prove a prima facie case of
enpl oynent discrimnation may be limted if it "exudes that faint
aroma of inpropriety that is sufficient to justify requiring the
[ conpany] to give reasons for its decision." Thornbrough, 760
F.2d at 643-44.

8Bodenhei ner, 5 F.3d at 957-58; Thornbrough, 760 F.2d at
639.
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financi al probl ens.

Specifically Davis cites the follow ng evidence: 1) the
appel lants were the only two enployees laid off in April 1993; 2)
the total nunber of enployees at CSC Logic increased in the two
months after the appellants' term nations; 3) according to
financial projections created by Davis prior to his term nation,
appellants were not nenbers of departnents with over staffing
pr obl ens; 4) after CSC Logic learned that it would lose its
|argest <client, the conpany gave across the board raises,
(i ncluding many to younger enpl oyees) and hired nmany new enpl oyees
(nost of whom were younger than the appellants); 5) the
appel l ants' duties were not substantially affected by the | oss of
the major client; and 6) just before his term nation, Davis had
created a budget with a profit margin three percent higher than
that required by the parent conpany, yet Kinzey clained that
addi tional cutbacks were necessary.

All of this evidence nerely questions the prudence of CSC
Logic's nethods of cost cutting. As such, it is not conpelling,
particularly in Iight of evidence to the contrary. For exanple,
al t hough Davis and Brown were the only enpl oyees laid off in Apri
1993, CSC Logic laid off seventy-two ot her enpl oyees between March
and June 1993. Furthernore, although CSC Logic did hire new
enpl oyees and give across the board raises in 1992, they were the
result of an unexpected wi ndfall received when Ford extended its
busi ness with the conpany through the end of 1992.

After the wi ndfall passed, CSC Logi c made si gnificant cutbacks

13



in 1993, including: 1) renegotiating its office |ease; 2)
rel easi ng excess office space; 3) elimnating contributions to
enpl oyee insurance benefits reserve; 4) elimnating paynents to
the bad debt reserve; 5) reducing anticipated bonus paynents; 6)
elimnating expected salary increases; 7) reducing capital
expenditures; 8) replacing |eased printers; and 9) releasing 74
enpl oyees, including the appellants.

Al t hough CSC Logic did hire sone new enpl oyees in 1993, they
were all in lowlevel positions. The conpany did not hire new
managenent officers, or give raises to the existing nmanagenent.
Furthernore, the only evidence that CSC Logic hired enployees in
over-staffed departnents or that there was no over-staffing in the
appel l ants' departnents cones from financial reports created by
Davis hinself. W are not surprised that when ordered to trimthe
budget, Davis did not find over-staffing in his own departnent.
Additionally, arguing that there was no over-staffing in the
financi al departnent does not address the question of whether there
was over-staffing in the executive ranks.

Simlarly speculative is Davis's assertion that his duties
were not substantially affected by the |oss of the Ford account,
and that he had created a budget with a high enough profit margin
that further cutbacks were unnecessary. There is no precedent for
requiring a financially strapped conpany to only nmake cutbacks in
certain departnents or in the specific manner suggested by the
termnated plaintiff. |In fact, Davis's plan suggested firing five

or six enployees, at a saving of only $200, 000. By dism ssing

14



Brown and Davis, CSC Logic was able to save over $300,000, while
di sm ssing fewer individuals. Guesswor k and specul ation sinply
cannot serve as a basis for sending a case to a jury.?!®

We also note that Davis was hired at the age of 54, by the
then 56 year old Kinzey. Davis was fired only four years |ater
al so by Kinzey, who was then 60. This situation gives rise to an
i nference that age di scrimnation was not the notive behind Davis's
term nation. This "same actor" inference has been accepted by
several other circuit courts, and we now express our approval.?°
The rationale behind this inference is best stated by the Fourth
Circuit in Proud v. Stone.?

" "[c]lainms that enpl oyer aninus exists in term nation but not

in hiring seem irrational.’ From the standpoint of the

putative discrimnator, "[it hardly neakes sense to hire

workers from a group one dislikes (thereby incurring the

psychol ogi cal costs of associating with then), only to fire

t hem once they are on the job.' "2?

The fact that the actor involved in both enploynent decisions is

¥Anburgey v. Corhart Refractories Corp., 936 F.2d 805, 814
(5th Gr.1991); Laurence v. Chevron, U S A, Inc., 885 F.2d 280,
285 (5th Cir.1989).

20Buhrmaster v. Overnite Transp. Co., 61 F.3d 461, 463 (6th
Cr.1995), cert. denied, --- US ----, 116 S.Ct. 785, 133
L. Ed.2d 736 (1996); Rand v. CF Industries, Inc. 42 F.3d 1139,
1147 (7th Gr.1994); LeBlanc v. Geat Anerican Ins. Co., 6 F.3d
836, 847 (1st Cr.1993); Lowe v. J.B. Hunt Transport, Inc., 963
F.2d 173, 175 (8th Cir.1992); Proud v. Stone, 945 F.2d 796, 797-
98 (4th G r.1991).

21945 F.2d at 796.

22Proud, 945 F.2d at 797, citing, Donohue & Siegel man, The
Changi ng Nature of Enploynent Discrimnation Litigation, 43
Stan. L. Rev. 983, 1017 (1991).
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al so a nenber of the protected class only enhances the inference. 2
By expressing our approval of this inference, we do not rule out
the possibility that an individual could prove a case of
discrimnation in a simlar situation.? W hold only that the
facts in this particular case are not sufficiently egregious to
overcone the inference that CSC Logic's stated reason for
di schargi ng Davi s was not pretext for age di scrimnation.? Because
Davis has failed to neet his evidentiary burden on the issue of
pretext, his case nust be dism ssed.
I11. CONCLUSI ON

For the reasons set forth above, we AFFIRM the district

court's grant of summary judgnent in favor of the defendant CSC

Logi c.

23See LeBlanc, 6 F.3d at 847.
24See Proud, 945 F.2d at 798.

2\ additionally note that the outcome of this case is not
effected by this court's recent en banc decision in Rhodes v.
Qui berson Q1 Tools, 75 F.3d 989 (5th Cr.1996). |In that case,
this court elaborated the | egal standard necessary to prove
pretext in an age discrimnation case. |In this case, however,
the exi stence of the Proud presunption, coupled with the
i nsufficiency of the evidence avail able to rebut that
presunption, nmakes it unnecessary for this court to exam ne
whet her the evidence presented by Davis would satisfy the Rhodes
standard in the absence of the Proud presunption.
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