IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-11030

ARTHUR H. W LLI AMS,
Pl ai ntiff-Appellee,

ver sus
Cl GNA FI NANCI AL ADVI SCRS, | NC.,

ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

(June 19, 1995)

Before H GE NBOTHAM and PARKER, Circuit Judges, and MBRYDE,
District Judge.”’

PATRICK E. H Gd NBOTHAM Circuit Judge:

Arthur H WIllians filed suit against the defendants,
collectively referred to as Cigna, alleging age discrimnation.
Cigna noved for a stay pending arbitration pursuant to WIIlians'
regi stration agreenent with the National Association of Securities
Deal ers. The district court denied Cigna's notion. W find that
WIllianms' dispute is subject to arbitration and remand for entry of

an or der stayi ng pr oceedi ngs pendi ng arbitration.

District Judge of the Northern District of Texas, sitting
by desi gnati on.






| .

In 1987, WIIlians began working at Ci gna, which is a nenber
firmof the National Association of Securities Dealers. On July
15, 1987, WIllianms signed a Registered Representative Agreenent
wth Cgna, which provided that he mintain a current NASD
registration and adhere to NASD rules. On July 17, 1987, WIIli ans
registered with NASD by signing a Uniform Application For
Securities Industry Registration O Transfer, also known as a U4
Regi stration. The U4 Registration contract between WIIlians and
NASD provided that WIlliams would "abide by, conply wth, and
adhere to all the provisions, conditions and covenants of the .

by-laws and rules and regul ations of [NASD] as they are and nay

be adopted, changed or anended from tine to tinme." The U-4

Regi stration also provided for mandatory arbitration of any

di spute, claim or controversy that may arise between ne and ny
firm or a custoner, or any other person that is required to be
arbitrated under the rules, constitutions, or by-laws of the
organi zations with which | register." In 1987, the NASD Code of
Arbitration Procedure provided

for the arbitration of any dispute, claim or controversy
arising out of or in connection with the business of any
menber of [NASD], with the exception of disputes involvingthe
i nsurance business of any nenber which is also an insurance

conpany:

(1) between or anong nenbers;
(2) between or anong nenbers and public custoners, or
ot hers.

On Cctober 1, 1993, the Securities and Exchange Conm ssion

anended its NASD rules to provide "for the arbitration of any



di spute, claimor controversy arising out of or in connection with

the business of any nenber of [NASD] or arising out of the

enpl oynent or ternmnation of enploynent of associated person(s)

with any nenber." Wiile this regulation was not in effect when

WIllians signed his first U4 Registration, it was in effect on
Cct ober 20, 1993 when WIlians executed a second U-4 Registration
to sell securities in Col orado.

On Decenber 15, 1993, Cigna termnated Wllianms. On January
5, 1994, Wllians filed an age discrimnation claimagainst G gna
with the Equal Enploynent Opportunity Comm ssion. On April 183,
1994, after receiving a Notice of Right to Sue from the EEQC,
Wllians filed suit in state court, claimng recovery under the Age
Discrimnation in Enploynent Act. Cigna renoved the action to
federal court and filed a notion to dismss, which the district
court denied on August 29, 1994. On or about Septenber 16, 1994,
Cigna discovered that WIllians had signed a witten agreenent
requiring arbitration of his claim and noved for a stay of
proceedi ngs pending arbitration. The court denied G gna' s notion,
finding it "conpletely lacking in legal nerit." Cgna filed this

interlocutory appeal pursuant to 9 U S.C. 8§ 16(a)(1)(A).

.
The first step in our analysis is to determ ne whether the
arbitration clause enconpasses enpl oynent disputes. Plainly, it
does. In 1987, WIllians agreed to adhere to NASD rules "as they

are and may be adopted, changed or anended fromtine to tine." By



Cct ober 1993, when WIlians signed a second U-4 Registration, the
NASD rules concerning arbitration explicitly nmandated that
enpl oynent di sputes be arbitrated.

A simlar situation was present ed in G lner V.

Interstate/Johnson Lane Corp., 111 S. C. 1647 (1991). Gl ner

worked for Interstate as its Manager of Financial Services. As a
condition of his enploynent, he was required to register as a
securities representative with the New York Stock Exchange. The U
4 Registration that G| ner signed nmandated arbitration as required
by NYSE rul es. NYSE rules provided "for arbitration of '[a]ny
controversy between a registered representative and any nenber or
menber organi zation arising out of the enploynent or term nation of
enpl oynent of such registered representative.'" 1d. at 1651. Wen
Interstate termnated Glner, Glnmer filed an age discrimnation
conpl ai nt. Interstate filed a notion to stay the proceeding
pending arbitration, which the district court denied. The Fourth
Circuit reversed, and the Suprene Court affirmed. The Court held
that nothing within the strictures of ADEA or its legislative
history "evinced an intention to preclude a waiver of judicial
remedies for the statutory rights at issue.” [d. at 1652 (citation
and internal quotation marks omtted).

Wllians attenpts to distinguish Glner on the grounds that
when G lnmer signed his U4 Registration, NYSE rules explicitly
provided for arbitration of enploynent disputes. By contrast,
WIlians notes that when he signed his first U-4 Regi stration, NASD

rules did not explicitly provide for arbitration of enploynent



di sput es. Even if it were true that the 1987 NASD arbitration
rules did not enconpass enploynent disputes, an issue we do not
t oday decide,? WIllians' argunment would still be without nerit.
Cigna termnated WIllians after the NASD rules were anended to
provide for arbitration of enploynent disputes and after WIlIlians
executed a second U-4 Registration. Therefore, WIIlians' agreenent

w th NASD enconpasses arbitration of his enploynent dispute.

L1,

Since Wllians agreed to arbitrate his enploynent clains, we
next nust address the applicability of the Federal Arbitration Act
to that agreenent. The FAA provides that a witten agreenent to
arbitrate a di spute arising out of that agreenent is enforceable so
Il ong as the agreenent is one "evidencing a transaction invol ving
coomerce." 9 US. C 8§82. WIllians' U 4 Registrationis a contract
i nvol ving the sale of securities and thus involves commerce. See
Glner, 111 S. . at 1650-51 (inplicitly hol ding FAA applicable to

U4 Registration); see also Allied-Bruce Termnix Cos., Inc. V.

Dobson, 115 S. CO. 834, 841 (1995) (Congress exercised its
"commerce power to the full" in enacting 8 2 of the FAA). Section

3 of the FAA nandates that when an issue is referable to

2 The circuits are split on whether NASD s pre-anmendnent
arbitration rul es enconpassed enpl oynent di sputes. Conpare Metz v.
Merrill Lynch, Pierce, Fenner & Smth, Inc., 39 F.3d 1482 (10th

Cr. 1994); Kidd v. Equitable Life Assurance Soc'y of the United
States, 32 F.3d 516, 519 (11th Cr. 1994) and Association of Inv.
Brokers v. SEC, 676 F.2d 857, 861 (D.C. Gr. 1982) with Kresock v.
Bankers Trust Co., 21 F.3d 176, 178 (7th Cr. 1994) and Farrand v.
Lut heran Bhd., 993 F. 2d 1253, 1254-55 (7th Cr. 1993) (Easterbrook,
J.).




arbitration pursuant to a witten agreenent, the district court
must "stay the trial of the action until such arbitration has been
had in accordance with the ternms of the agreenent, providing the
applicant for the stay is not in default in proceeding with such
arbitration."

Section 1 of the FAA exenpts fromits operation "contracts of
enpl oynent of seanen, railroad enpl oyees, or any other class of
wor kers engaged in foreign or interstate comrerce.” WIIlians
argues that his dispute is exenpt under 8 1 because the arbitration
clause is contained in a contract for enploynent and he was a
wor ker engaged in interstate commerce. This argunent is wthout
merit, because the agreenent to arbitrate is not contained in a
contract for enploynent but in WIllianms' U4 Registration.
WIllians counters that even though his agreenent to arbitrate is
contained in the U4 Registration, it was also incorporated by
reference into his enpl oynent agreenent with G gna. However, it is
the U4 Registration that is the source of the arbitration
agreenent, not WIllians' contract with G gna. Stated another way,
if we were to hold that WIIlians' Registered Representative
Agr eenent incorporated by reference the U4 Registration
arbitration clause, 8 1 would still exenpt only the contract of
enpl oynent. The U4 Registration is a separate contract, and its
arbitration clause is enforceable under the FAA. See Glner, 111

S. CG. at 1651-52 n. 2.



This narrowinterpretation of 8 1isinlinewth other courts
t hat have considered the issue. For instance, the Suprene Court in
G | mer not ed:

[1]t would be inappropriate to address the scope of the § 1
excl usi on because the arbitration clause being enforced here
is not contained in a contract of enploynent. . . . The record
bef ore us does not show, and the parties do not contend, that
Glnmer's enploynent agreenent with Interstate contained a
witten arbitration clause. Rather, the arbitration clause at
issue is in Glnmer's securities registration application,
which is a contract with the securities exchanges, not with
Interstate. The |ower courts addressing the issue uniformy
have concl uded that the exclusionary clause in 8 1 of the FAA
is inapplicable to arbitration clauses contained in such
regi stration applications.

Id.; accord Alford v. Dean Wtter Reynolds, Inc., 939 F.2d 229, 230

n.* (5th Gr. 1991).

| V.

WIllians also argues that his agreenent to arbitrate i s not
enf or ceabl e because he did not knowi ngly and voluntarily waive his
right to a judicial forumas required by the A der Wrkers Benefit
Protection Act. Pub. L. No. 101-433, 104 Stat. 978 (1990)
(amendi ng ADEA at 29 U. S. C. 88 621, 623, 626, 630). Specifically,
WIllians argues that ADEA gives hima right to a jury trial that
may not be wai ved absent conpliance with the procedures set forth
in the OMBPA. 29 U . S.C. 8 626(c)(2). The OABPA requires, anong
ot her things, that a waiver of aright or claimbe in witing, that
it be between the individual and the enployer, and that it
specifically refer to rights or clains arising under ADEA Id.

§ 626(f)(1).



WIllianms' argunent is without nerit. In enacting the OABPA,
Congress' primary concern was wth releases and voluntary
separation agreenents i n which enpl oyees were forced to wai ve their
rights. S. Rep. No. 263, 101st Cong., 2d Sess. 31-35 (1990),
reprinted in 1990 U S . C A AN 1509, 1537-41. There is no

i ndi cation that Congress i ntended the ONBPA to affect agreenents to
arbitrate enpl oynent di sput es. See Douglas E. Abr ans,

Arbitrability in Recent Federal Civil R ghts Leqislation: The Need

for Anendnent, 26 Conn. L. Rev. 521, 555 n.187 (1994). Moreover,
the OABPA protects against the waiver of a right or claim not

agai nst the waiver of ajudicial forum Cf. Saari v. Smth Barney,

Harris Upham & Co., Inc., 968 F.2d 877, 881-82 (9th Cr.), cert.

denied, 113 S. . 494 (1992) (holding that provision in Enployee
Pol ygraph Protection Act precluding waiver of the "rights and
procedures" provided under the Act did not nmake an agreenent to
arbitrate unenforceable); see also Abrans, supra, 26 Conn. L. Rev.
at 555 n. 187. The Suprene Court recognized this distinction in
Mt subi shi Mdtors Corp. v. Soler Chrysler-Plynouth, Inc., 473 U. S

614, 628 (1985), in which it held that

[b]y agreeing to arbitrate a statutory claim a party does not
forgo the substantive rights afforded by the statute; it only
submts to their resolution in an arbitral, rather than a
judicial, forum . . . W nust assune that if Congress
intended the substantive protection afforded by a given
statute to include protection against waiver of the right to
a judicial forum that intention wll be deducible fromtext
or legislative history.

We recogni ze that Congress, through the OWABPA, has protected
term nat ed enpl oyees who wai ve their substantive rights under ADEA
in exchange for a nore favorable severance package; however, we

9



find no clear indication that Congress was |i kew se concerned with
protecting enpl oyees who agree to arbitrate clains that may ari se
during the course of their enpl oynent.

There is yet another reason for holding the OABPA
i napplicable. Section 626(f)(1)(C provides that to be consi dered
knowi ng and voluntary, an enpl oyee cannot "waive rights or clains
that may arise after the date the waiver is executed." If we were
to hold that an arbitration clause in a U4 Registration had to
conply with the OABPA's wai ver provisions, we would in effect be
hol di ng that enployers and enpl oyees could never enforce a pre-
di spute agreenent to arbitrate. We decline to renove from the
province of arbitration all such pre-dispute agreenents absent a
clear indication that Congress intended such aresult. See GIner,
111 S. . at 1652 (burden is on party seeking to avoid arbitration
to show that "Congress intended to preclude a waiver of a judicial

forumfor ADEA clains"); see also id. at 1653-54 ("Congress .

did not explicitly preclude arbitration . . . even in its recent

anendnents [ ONBPA] to the ADEA."); Mises H Cone Menorial Hosp. v.

Mercury Constr. Corp., 460 US 1, 24 (1983) ("[Alny doubts

concerning the scope of arbitrable issues should be resolved in

favor of arbitration . . . ."); David L. Shapiro, Continuity and

Change in Statutory Interpretation, 67 N Y.U L. Rev. 921 (1992).

WIllians al so argues, for the first tinme on appeal, that apart
from the OMBPA and as a general rule, his waiver of a judicial

forum nust be know ng and voluntary. See Prudential Ins. Co. of

Am v. lai, 42 F.3d 1299, 1305 (9th Cir. 1994), petition for cert.
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filed, 63 U.S.L.W 3861 (U.S. My 22, 1995) (No. 94-1923). In
support of his claimthat he did not know ngly waive his right to
a judicial forum WIllianms has included in his record excerpts an
affidavit dated February 1, 1995. This affidavit is not part of
the record, and we wi Il not consider a factual issue raised for the

first time on appeal. See Citizens Nat'l Bank v. Taylor (In re

Goff), 812 F.2d 931, 933 (5th Cr. 1987); Leonard v. Dixie Wil

Serv. & Supply, Inc., 828 F.2d 291, 296 (5th Gr. 1987).

V.
Al t hough the FAA nmakes contracts containing arbitration
cl auses enforceable, "the right to arbitration, |ike any other

contract right, can be waived." Mller Brewing Co. v. Fort Wrth

Distrib. Co., Inc., 781 F.2d 494, 497 (5th Cr. 1986) (citation and

internal quotation nmarks omtted). However, "[w] aiver of
arbitration is not a favored finding, and there is a presunption
against it." 1d. at 496. WlIllians argues that G gna waived its
right to seek arbitration because it "substantially invoke[d] the
judicial process to the detrinent or prejudice of the other party."”

ld. at 497. In Price v. Drexel Burnham Lanbert, Inc., 791 F.2d

1156, 1159 (5th Gr. 1986), the court found that a waiver had
occurred where Drexel "initiated extensive discovery, answered
twce, filed notions to dismss and for summary judgnent, filed and
obt ai ned two extensions of pre-trial deadlines," del ayed seventeen

nmont hs, and caused the other side to incur attorney's fees. The

11



court found that these nunerous actions were "[u]lnlike a
perfunctory notion to dism ss before answering.” 1d. at 1162.
Unli ke Drexel, G gna did not substantially i nvoke the judicial
process and waive its right to arbitration. Cigna renoved the
action to federal court, filed a notion to dismss, filed a notion
to stay proceedings, answered WIllians' conplaint, asserted a
counterclaim and exchanged Rule 26 discovery. Cigna filed its
nmotion for a stay pending arbitration as soon as it di scovered that
the dispute was subject to arbitration.® It answered WIIlians'
conplaint only after it filed its notion for stay pending
arbitration and after Wllians clainmed that Cgna was in default
for failing to answer. The answer included a counterclaimthat was
conpul sory under Fed. R Cv. P. 13(a). After Cgna filed its
nmotion for stay pending arbitration, it alsofiled a notion to stay
di scovery pending the court's ruling on the arbitration notion
The court denied Cigna's notion to stay discovery and when G gna
sought letter agreenents confirmng that its response to Wl ians'
di scovery request would not constitute a waiver of its right to
seek arbitration, WIlians refused. In sum G gna did not
"substantially invoke[] the judicial process" and waive its right

to seek arbitration.

3 WIlliams argues that since his contract with Cignha
requi red that he register with NASD, C gna shoul d have known pri or
to renoving the action that the dispute was arbitrable. However,
WIllians does not challenge Cgna's assertion that it filed its
motion for a stay shortly after it actually discovered that the
di spute was arbitrable.
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V.
For the foregoing reasons, we VACATE the district court's
order denying a stay pending arbitration and REMAND the case for

entry of a stay.
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