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Appeal from the United States District Court for the Northern
District of Texas.

Before H GE@ NBOTHAM and PARKER, Circuit Judges, and MBRYDE',
District Judge.

ROBERT M PARKER, Circuit Judge:

Non-parties Karen Hoffman and Steve Bunyard appeal the
district court's order holding them in contenpt. The district
court found that there was clear and convincing evidence that the
non-parties participated in a schene with defendant Blandford to
violate an injunction order entered by the district court. Based
on a review of the evidence admtted against the non-parties, we
hold that the district court's finding was clearly erroneous and
reverse the order of the district court hol ding Karen Hof f man and
Steve Bunyard in contenpt.

| . BACKGROUND
In Septenber 1992, Travel host filed a conplaint and request

for injunction against Carl Blandford and Richard Browning.

"‘District Judge of the Northern District of Texas, sitting
by desi gnati on.



Browning and Blandford had been associate publishers of the
"Travel host" magazine and distributed that nagazine to hotels in
the St. Louis, Mssouri netropolitan area. The Travel host
Associ ate Publisher Agreenent contained a covenant not to conpete
with Travel host in the sane market for a period of two years after
termnation of the relationship. Browning signed such a contract
in 1973. Def endant Bl andford succeeded to Browning' s status as
associ ate publisher in 1983. In 1992, Blandford defaulted on
certain paynents to Travel host and was term nated as an associ ate
publ i sher. Upon the termnation of his relationship wth
Travel host, Bl andford began publishing and di stributing "Passport",
a magazine very simlar to "Travel host". As the publisher of
"Passport"”, Blandford serviced many of the sane hotels and
advertisers he had serviced as Travel host's associ ate publisher.
Travel host filed suit seeking an injunction prohibiting
Bl andf ord and Browni ng from publishing "Passport” or any simlar
conpetitive magazine in the St. Louis netropolitan area for the
term of the covenant not to conpete. In January 1993, after a
two-day evidentiary hearing, the district court grant ed
Travel host's application for prelimnary injunction. The court
ordered that Bl andford, and any of his agents, or any person acting
in concert with him wuntil April 30, 1994, cease and refrain from
directly or indirectly: (1) distributing "Passport” or any sim|lar
magazine in the St. Louis netropolitan area; (2) operating any
business that is simlar to or conpetitive with Travel host; (3)

causing or soliciting another to print "Passport"; (4) printing



"Passport"; (5) soliciting advertisenent for "Passport”; and (6)
taking any action or making any representation that would | ead
another to believe that Blandford was in any way connected wth
Travel host .

Bl andf ord appeal ed the district court's order and obtained a
stay of the injunction fromthis Court pending appeal. Blandford
continued to publish and distribute "Passport" during the pendency
of the appeal. On January 5, 1994, this Court affirmed the
prelimnary injunction and vacated the stay order.

On January 14, 1994, Blandford sold the assets of Passport
Magazi ne to the non-parties, Karen Hoffrman and Steve Bunyard. The
Asset Transfer Agreenent expressly included all art work, client
lists, advertising contracts, invoices, stationary, files, and
advertising revenue from the date of the transfer forward. The
agreenent al so stated that Hof fman and Bunyard had full know edge
of the district court's prelimnary injunction against Bl andford,
and that the agreenent did not include Bl andford' s assistance or
consulting in the operation of the nmagazine. Bunyard and Hof f man
used the assets to publish "Passport" from February through June,
1994.

When Travel host | earned of the transfer of assets, it sought
to nodify the injunction to expressly include Bunyard and Hof f man.

The district court denied this notion on April 13, 1994.! On Apri

The district court stated, however, that it was not
necessary to nodify the injunction because it was already
sufficient to bind assignees of Blandford. W need not address
this aspect of the district court's ruling because Travel host
concedes that the contenpt order agai nst Bunyard and Hof f man
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29, 1994, the district court extended the termof its injunction
order until Novenber 10, 1994. On July 14, 1994, Travel host filed
a notion for contenpt seeking conpensatory damages and attorneys'
fees fromdefendant Bl andford, and his wi fe and bookkeeper, Beverly
Mclntyre, as well as Bunyard, Hoffnman, and others. The district
court held a four-day hearing on Travel host's notion for contenpt
begi nni ng August 22, and on Septenber 14, 1994 entered its contenpt
or der.

The district court held that Bl andford, McIntyre, Bunyard, and
Hof f man were jointly and severally liable for Travel host's danages
and attorneys' fees for a total liability of $164,074. 08. The
district court specifically found that Bunyard and Hoffman
participated wth Blandford in a schenme to violate the district
court's injunction. The district court also entered a judgnent in
favor of Travel host on the underlying action against Bl andford.
Bl andf ord and McIntyre did not appeal. Non-parties Bunyard and
Hoffman tinely filed the instant appeal.

1. DI SCUSSI ON
Courts possess the inherent authority to enforce their own
i njunctive decrees. Waf f enschm dt v. MacKay, 763 F.2d 711, 716
(5th G r.1985), cert. denied, 474 U S. 1056, 106 S.Ct. 794, 88
L.Ed.2d 771 (1986). An injunction binds not only the parties
subj ect thereto, but also non-parties who act wth the enjoined

party. | d. Rul e 65(d) of the Federal Rules of Cvil Procedure

coul d not be based solely on their status as Bl andford's
assi gnees or as the purchasers of Passport Magazi ne's assets.
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provides that an injunction "is binding only upon the parties to
the action, their officers, agents, servants, enployees, and
at t or neys, and wupon those persons in active concert or
participation with them who receive actual notice of the order by
personal service or otherwise." As we've recognized previously,
Rul e 65(d)
is derived from the common-|law doctrine that a decree of
i njunction not only binds the parties defendant but al so t hose
identified with them in interest, in "privity" with them
represented by themor subject to their control. |In essence
... defendants may not nullify a decree by carrying out
prohi bited acts through aiders and abettors, although they
were not parties to the original proceeding.
Waf fenschm dt, 763 F.2d at 717 (quoting Regal Knitwear Co. v.
Nati onal Labor Rel ations Board, 324 U. S. 9, 14, 65 S. (. 478, 481,
89 L.Ed. 661 (1945)).

"A party commts contenpt when he violates a definite and
specific order of the court requiring himto perform or refrain
from performng a particular act or acts with know edge of the
court's order." Securities and Exchange Conm ssion v. First
Fi nancial G oup of Texas, Inc., 659 F.2d 660, 669 (5th Cr.1981).
In a civil contenpt proceeding, the novant bears the burden of
establishing the elenments of contenpt by clear and convincing
evi dence. Petrol eos Mexicanos v. Crawford Enterprises, Inc., 826
F.2d 392, 401 (5th G r.1987).

The cl ear and convi nci ng evi dence standard i s hi gher than t he
"preponderance of the evidence" standard, common in civil cases,

but not as high as "beyond a reasonable doubt."” United States v.

Ri zzo, 539 F.2d 458, 465 (5th G r.1976). In the context of a



proceedi ng for disbarnment of an attorney, we held that clear and
convi nci ng evidence was "that weight of proof which "produces in
the mnd of the trier of fact a firmbelief or conviction as to the
truth of the allegations sought to be established, evidence so
clear, direct and weighty and convincing as to enable the fact
finder to cone to a clear conviction, w thout hesitancy, of the
truth of the precise facts' of the case.”" In re Mdrano, 956 F. 2d
101, 102 (5th Cr.1992) (quoting Cruzan by Cruzan v. Director,
M ssouri Dept. of Health, 497 U S 261, 285 n. 11, 110 S. C. 2841,
2855 n. 11, 111 L.Ed.2d 224 (1990)). W are persuaded that the
sane definition of clear and convincing evidence should apply in
the contenpt context. W review an order of contenpt for abuse of
discretion, and we review the district court's underlying fact
findings under the clearly erroneous standard of Federal Rule of
Cvil Procedure 52(a). Federal Deposit Insurance Corporation v.
LeG and, 43 F.3d 163, 166 (5th Cr. 1995).

As a threshold matter, we address the non-parties' argunment
that the civil contenpt order in the present case is a coercive
order that is noot as aresult of the final judgnent entered in the
underlyi ng case between Bl andford and Travel host. G vil contenpt
can serve two purposes. It can be used to enforce conpliance with
a court's order through coercion, or it can be used to conpensate
a party who has suffered unnecessary injuries or costs because of
cont enpt uous conduct. Petroleos, 826 F.2d at 400. "If the civil
contenpt proceeding is coercive in nature, the general rule is that

it is moted when the proceeding out of which it arises is



termnated.” Id. However, if the contenpt order is conpensatory
in nature, it is not nooted by termnation of the underlying
action. Because the contenpt order in the present case is intended
to conpensate Travel host for lost profits and attorneys' fees
resulting fromthe contenptuous conduct, it is clearly conpensatory
innature. Therefore, the argunent that the contenpt order i s noot
must be rej ect ed.

The non-parties also argue that the district court erred in
finding that there was clear and convincing evidence that they
participated in a schenme with Blandford to violate the court's
injunction. There is no dispute in this case that the district
court's injunction against Blandford was in effect at the tine of
the all egedly contenptuous conduct. Nor is there any dispute that
the district court's injunction was sufficient to enjoin persons
"In active concert or participation with" Blandford in activity in
violation of the injunction. In addition, the non-parties concede,
as they nust, that they had notice of the injunction against
Bl andf ord prohi biting himfromcontinuing in the publication of the
magazi ne at the tine of the Asset Transfer Agreenent.? However, to
prevail on its notion to hold non-parties Bunyard and Hoffman in
contenpt, Travel host al so had to establish by clear and convi nci ng

evi dence that Bunyard and Hof fman did i ndeed act in concert with or

2The Asset Transfer Agreenent signed by Bl andford, Bunyard,
and Hof f man on January 14, 1994 stated "[t]hat the Second Party
[ Bunyard and Hof fman] has full know edge of the prelimnary
injunction granted by the United States District Court for the
North District of Texas (Dallas Division) effective and relating
to the First Party [Blandford] until April 30, 1994."
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participate with Blandford in a schene to allow Blandford to
continue to publish Passport Mgazine in violation of the
i njuncti on. The district court held that Travelhost net this
burden. W di sagree.

Travel host contends that the district court's findings of
fact regardi ng Bunyard and Hof f man are supported by evi dence of the
non-parties' acts in helping Blandford circunvent the district
court's injunction through a "shant sale of Passport WMagazine's
assets. Travel host boldly argues that the fact that Bunyard and
Hof f man purchased t he assets of Passport Magazi ne and continued its
publication even though they had notice that Bl andford was enj oi ned
from doing so is sufficient evidence of the alleged schene.
Travel host al so enphasi zes the simlarity of the nmagazi ne publi shed
by Bunyard and Hof fman and the nagazi ne published by Bl andford.
However, these facts evidence nothing violative of the district
court's injunction.

The district court's injunction, and the covenant not to
conpete on which it was based, prohibited only Carl Bl andford, and
persons acting with him from publishing "Passport” or a simlar
conpetitive magazine. The injunction did not prohibit Blandford
fromselling assets he owned. 1In addition, it did not, and could
not, prohibit other persons frompublishing "Passport” unless they
were persons acting with Blandford within the neaning of Rule
65(d). Evi dence that Bunyard and Hof fnman published "Passport™
after January 14, 1994, therefore, neans nothing w thout evidence

that it was done in participation wth Bl andf ord.



Simlarly, Travel host argues that the non-parties' use of art
boards, advertising contracts, and distribution |ists provided by
Bl andf ord establishes that they were participating with him in
circunventing the injunction. However, the record reflects that
these itens were assets transferred pursuant to the Asset Transfer
Agr eenent . Use of such assets, even in the publication of a
conpetitive magazi ne, by persons not participating with Blandford
could not be in violation of a valid injunction entered by the
district court. Thus, purchase and use of these assets neans
nothing by itself, and the rel evant inquiry remains: whether there
was evidence that Bunyard and Hoffman were participating with
Bl andford in the publication of Passport Mgazi ne.

The non-parties contend that the purchase of Passport
Magazi ne's assets from Bl andford was an arms-length transaction
and that they in no way attenpted to aid Blandford in circunventing
the district court's injunction. Hoffman testified that sonetinme
in early sumer 1993 Bl andford asked her in passing if she knew
anyone who might be interested in buying Passport Magazi ne. She
testified that she did not, and expressed no interest in buying it
hersel f because she was working too many hours and wasn't in a
financial positiontodoit. Hoffman testified that sonetine | ater
Bl andf ord nenti oned that he was tal king to a coupl e of peopl e about
pur chasi ng Passport Magazi ne.

Bl andford testified that he spoke to other people about
Passport before he approached Bunyard and Hoff man. Bl andf ord

testified that he talked to a person naned Richard Harris about



buyi ng Passport, but could not sell to him because Harris needed
help in operating the publication, sonething Blandford could not
of fer under the district court's injunction. Blandford testified
that he approached Bunyard because he had an outstanding trade
bal ance with Bunyard and hoped to apply the assets of Passport to
t hat bal ance. Blandford testified that he first approached Bunyard
about purchasi ng Passport in Decenber 1993.

Bunyard testified that when he was approached by Bl andford he
spoke to Hoffrman about the purchase because he thought it would
work well with her barter business. The record also reflects that
Hof f man had publ i shi ng experience. They agreed that Bunyard woul d
provi de the necessary financial support and Hoffnman woul d handl e
the nagazine's daily operations. Both Bunyard and Hof fman admt
candidly that before purchasing the assets of Passport Magazi ne,
Bl andf ord advi sed themthat he was prohibited by court order from
publ i shi ng Passport Magazi ne.

Bunyard, a successful businessnan, testified that he had no
interest in purchasing Blandford' s business inits entirety because
he did not want to get tangled-up in any liabilities Blandford
m ght have incurred. Thus, Blandford testified, he was interested
only in a purchase of assets. Bunyard, Hoffnman, and Bl andford al
testified that the first purchase agreenent Bl andford drafted was
not signed because it included a provision for the assunption of
printing liabilities Blandford had incurred. The transaction was
consummated only after Blandford drafted an asset transfer

agreenent that did not include that provision. Bunyard, Hoffnman,
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and Blandford also testified that the consideration for the
transfer was forgiveness of $9300.00 in debt to Bunyard and
$1000.00 in trade credits froma conpany owned by Hof f man.

Bl andford testified that under the agreenent, he sold Bunyard

and Hof fman the assets of Passport Magazine, including the art

work, art boards, client lists, distribution lists, advertising
contracts, pre-printed invoices, conputer billing software, and
stationary. He also testified that he offered no training or

support to Bunyard and Hoffman in the transfer because he was
restrained by the district court's injunction. Blandford, Bunyard,
and Hof fman each testified that foll owi ng the transfer of assets on
January 14, 1994, Bl andford had no involvenent in the publication
of the nmgazi ne.

Travel host argues, however, that Blandford continued to be
involved in the operation of Passport Mgazine, directly and
indirectly, even after the sale of assets to Bunyard and Hof f man.
This contention, if supported in the record, would be sufficient to
support the district court's finding that the non-parties were
participating with the defendant in a schenme to circunvent the
i njuncti on.

In support of its position, Travel host argues first that
Bunyard and Hof fman continued to use Blandford' s address for the
busi ness after January 1994, and that they did not attenpt to
change t he busi ness address until April 29, 1994 after the district
court extended the injunction. In support of this argunent,

Travel host points to invoices introduced in evidence. During Karen
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Hof f man' s testi nony, Travel host introduced invoices which Hof f man
had provided to Travel host at her deposition. Hoffman testified
that these docunents were copies of the statenents she sent to
advertisers. She admtted that Blandford' s business address was
inprinted on them but testified that correct address | abels were
pl aced on the copies sent to advertisers. I n addition, Hoffman
testified, envel opes with the correct return address were provided
to advertisers with their statenents. There was no need, according
to Hoffman, to place correct address |abels on the copies of the
pre-printed invoices retained for her internal files.?

Travel host also points to copies of the return portion of
certain invoices returned to Passport ©Magazine with paynent for
advertising.* Travel host <clainms that these docunents are
significant because they showthat Hoffnman was usi ng address | abel s
to correct the business address only after the district court
extended the i njunction on April 29, 1994. However, at nost, these
docunents show that Hoffnman was sonmewhat inconsistent in using
address |abels on the return portion of the invoices sent to
adverti sers. An invoice dated April 30, 1994, to Hal Lowie
Enterprises reflects a correct address | abel; invoices of the sane
date to Executive Salon and L.G T. Advertising do not. Invoices
dated May 31, 1994 to Executive Salon and L.G T. Advertising

refl ect correct address | abels; an invoice of the same date to Hal

3The district court noted this testinony and adnitted these
i nvoi ces, Supp.Rec., Pl.Ex. 9, for all purposes except to show
the return address used for billings.

4Supp. Rec., PI.Ex. 16.
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Lowie Enterprises does not.

Travel host al so enphasi zes the fact that after the transfer of
assets, Blandford continued to receive mail and rem ttances for
Passport Magazine at his address. Hoffnman admtted that sone mai
continued to go to Blandford's address, but testified that
Bl andf ord al ways delivered such mail to her. Blandford testified
also that he received mail at his address after the transfer of
assets. This was a result, Blandford testified, of certain
advertisers failing to correct the mailing address for Passport
Magazine in their conputers. Blandford explained that the checks
he received were conputer generated checks that were sent in
w ndowtype envel opes. I ndeed, the docunents introduced by
Travel host show that a check to Passport Magazine fromHal Lowie
Enterprises dated May 17, 1994 was printed with Bl andford' s address
even though the portion of the invoice returned with the paynent
refl ected the new busi ness address.® It was Bl andford's testinony
that the m sdirected checks were turned over to Karen Hoffman.
Al t hough Travel host contends that certain nonies were retained by
Bl andford as a result of this "schene", there is no evidence in the
record that supports this contention.

Travel host also argues that Beverly MlIntyre's efforts in
transferring the conputer billing program to Hoffrman's conputer
after January 1994 evidence Blandford' s continued involvenent in
t he operations of the nagazine. Hoffman admtted that Ml ntyre had

assisted her in l|oading Passport WMgazine's conputer billing

SSupp. Rec., PI.Ex. 16.
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software onto her conputer. Hoffman and Mintyre both testified
that they believed the conputer program to be one of the assets
transferred wunder the Asset Transfer Agreenent. Ml ntyre,
Blandford's wife, testified that she had handled the billing for
Bl andf ord' s Passport Magazine. She testified that because she was
the only person famliar with the billing program she was the only
person able to assist Hoffnman. Mcintyre also testified that
because of difficulty in making the program work on Hoffman's
conputer, she assisted Hof fman with the programin February, March,
and April. Mclintyre also admtted to reprinting the January
billing for Hof fman so that Hoffrman woul d have copies of the nobst
recent records.

Mlintyre testified that her assistance was done nerely as a
favor to Karen Hoffman, and not because of any obligation or
agreenent . Bl andford testified that he was not aware of the
probl ens Hof fman was having with the conputer billing program or
his wfe's efforts intransferring the program Her assistance, he
testified, was not at his direction. Hof fman and Mcintyre both
testified that MiIntyre was not involved in the operations of
Passport Magazine after January 14, 1994 ot her than her assistance
with the conputer billing software.

The testinony of Blandford, MiIntyre, Bunyard, and Hoffman
regardi ng these circunstances consistently reflects an arns-1ength
transaction and a legitimte transfer of assets rather than the
conspiracy Travel host alleges. Travel host points out, correctly,

that the district court was free to disbelieve or discredit this
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testinmony.® W recogni ze the deference appropriate in review of a
district court's credibility determ nation. Fed. R Cv.P. 52(a).
However, disbelief of a witness's testinony is not sufficient to
carry a plaintiff's burden or support the district court's finding
to the contrary. Waffenschm dt, 763 F.2d at 724 (citing Ni shi kawa
v. Dulles, 356 U S 129, 137, 78 S.C. 612, 617, 2 L.Ed.2d 659
(1958)). The plaintiff "must still prove that [the nonparty]
respondents aided or abetted [Blandford] through <clear and
convi nci ng evidence." |d.

The only other evidence Travel host cites is the deposition
testi nony of Constance MCord. McCord was an enpl oyee of Carl
Bl andf ord from Decenber 1992 to August 1993. MCord testified that
whil e she worked for Blandford, he told her about the injunction
and tol d her to conduct business as usual. She also testified that
Bl andford indicated to her that there mght cone a tinme when
soneone el se woul d have to be the acting head of Passport Magazi ne,
but that he would still be involved. The only evidence in the
record regarding Blandford's discussions with Bunyard and Hof f man
is that Blandford did not approach them about purchasing Passport
Magazi ne unti| Decenber of 1993, nonths after Constance McCord | eft
his enpl oy. MCord's testinony, although certainly rel evant on the
question of Blandford's intentions in early 1993, offers very
little support of the district court's finding regarding the

actions of Bunyard and Hof f man.

ln fact, the district court expressly discredited
Bl andford's testinony because it found himnot to be a credible
W t ness.
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Finally, Travel host contends that the | ack of evidence that
Bl andf ord was ever paid the consideration recited in the Asset
Transfer Agreenent shows that the agreenent was a sham Travel host
does not nmmnage to establish that there was in fact no
consi derati on; it argues nerely that there is no proof any
consideration was actually paid. This argunent cannot prevai
because it attenpts to place the burden of producing such evi dence
on the non-parties. It was Travel host's burden in seeking a
contenpt order to introduce any evidence it wanted to nmake a part
of the record. It cannot nowrely on a |l ack of evidence to support
the district court's order.

W are aware that in reviewing for clear error, we are to
construe the evidence in a light nost favorable to upholding the
district court's finding. Waf fenschm dt, 763 F.2d at 714.
However, viewed even in that deferential |ight, the evidence of
record cannot adequately support the order of contenpt against
appel lants. Therefore, we hold that the finding of the district
court that Travel host showed by cl ear and convi nci ng evi dence t hat
Bunyard and Hof f man participated with Carl Blandford in a schene to
violate the district court's injunction is clearly erroneous.

I11. CONCLUSI ON
For the reasons given above, the order of the district court
holding the non-parties Karen Hoffman and Steven Bunyard in

contenpt i s REVERSED.
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