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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

This is an appeal from the judgnent of the district court
whi ch denied relief in a habeas corpus action. Larry Allen Ressler
contends that two of his prior convictions arose out of a single
crim nal episode and, therefore, are not separate convictions under
18 U S.C 8§ 924(e). He further argues that counsel rendered
i neffective assistance by failing to raise that error. Findingthe
district court properly denied relief, we AFFIRM

| . PROCEDURAL HI STORY

A jury convicted Ressler of two counts of being a felon in
possession of a firearmand one count of know ngly making a false
statenent in acquisition of a firearm Pursuant to 18 U S.C. 8§
924(e) (the Armed Career Crimnal Act), the court enhanced
Ressler's sentence on the basis of three prior felony convictions:
(1) housebreaki ng on Novenber 21, 1977; (2) assault and battery of
a high and aggravated nature on Novenber 21, 1977 (the "1977
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convictions"); and (3) a 1979 conviction for housebreaking. The
court sentenced Ressler to 15 years i nprisonnent on each of the two
gun counts and 37 nont hs i nprisonnent on the fal se statenent count,
all to run concurrently. The court also inposed a three-year
peri od of supervised rel ease.

Ressl er appeal ed, arguing that the "pen packet"” relied upon by
the district court did not adequately prove a requisite prior
convi ction. This Court affirmed the sentence, holding that the
"pen packets" were properly authenticated. United States v.
Ressler, No. 92-1362, 978 F.2d 710 (5th Cr. Cct. 22, 1992).

Ressler thereafter filed the instant 8 2255 notion, alleging
three clains of error. Ressler first argued that the court erred
in treating the 1977 convictions as separate convictions under 8§
924(e). He contended that the convictions, which arose out of a
single judicial proceeding, were the result of a single crimnal
epi sode and, thus, only one conviction under 8§ 924(e). Ressl er
next argued that his counsel rendered ineffective assistance by
failing to raise this error. Finally, Ressler argued that the
court violated his rights under the Fifth and Si xth Anendnents.

The magi strate judge reconmended that the notion be denied,
finding that the prior offenses were properly treated as separate
convictions under 8 924(e) and that counsel was not ineffective
because "there was nothing to which counsel could have objected or
brought to the Court's attention."” Thereafter, the district court
overruled Ressler's objections, adopted the magistrate judge's

report and recommendati on, and di sm ssed the notion with prejudice.



Ressl er now appeal s.
Il. SECTION 924(e) (1) CLAIM

Ressl er argues that the district court erred when it ruled
that the 1977 convi cti ons were separate convictions for purposes of
the 8 924(e) enhancenent. He argues that these convictions,
separate counts in a single indictnent, arose out of a single
crimnal act and, thus, constituted only one conviction.

Relief wunder 8 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice. United States v.
Vaughn, 955 F. 2d 367, 368 (5th G r.1992). Nonconstitutional clains
t hat coul d have been rai sed on direct appeal, but were not, may not
be asserted in a collateral proceeding. |d.

Ressler's 8 924 claimis not of constitutional dinension and
coul d have been raised on direct appeal. Nevert hel ess, because
Ressler also argues that counsel was ineffective for failing to
raise the 8§ 924 claim we will address the nerits of that claimto
det erm ne whet her Ressler's counsel rendered effective assi stance.

In pertinent part, 8 924(e)(1) provides that a person who has
t hree previous convictions for either a violent felony or a serious
drug of fense "conm tted on occasions different fromone anot her ...
shall be ... inprisoned not less than fifteen years." The facts
underlying the 1977 convictions are as follows. Ressler broke into
a residence one afternoon, stole sone noney and a hunting knife,

and then fled on a bicycle when the honeowner, Paulette WIIians,



di scovered him in her hone. A nei ghbor, Jerry dass, chased
Ressler in his truck and, after about five to twelve mnutes,
caught Ressler hiding in an adjacent field. As d ass beganto | ead
Ressler back to WIlIlianms' honme, Ressler stabbed Gass in the
stomach and ran. d ass caught him again and returned him to
WIllians' hone. During a single judicial proceeding, Ressler was
convi cted of housebreaki ng and assault and battery of a high and
aggravat ed nature.

Multiple convictions arising from the sane judicial
proceedi ng but separate crimnal transactions constitute nmultiple
convictions for purposes of § 924(e). United States v. Herbert,
860 F.2d 620, 622 (5th Cr.1988), cert. denied, 490 U. S. 1070, 109
S.C. 2074, 104 L.Ed.2d 639 (1989). The inquiry here is whether
Ressler's 1977 convictions were separate crimnal transactions,
"comm tted on occasions different fromone another." 18 U S.C. 8§
924(e)(1).

We previously addressed that question in United States v.
Washi ngton, 898 F.2d 439, 441 (5th Cr.), cert. denied, 498 U S
842, 111 S. C. 122, 112 L.Ed.2d 91 (1990). In Washi ngton, the
def endant robbed a conveni ence store, escaped, returned a few hours
| ater and robbed the sane store and store clerk again. 1d. at 440.
This Court determned that the two robberies, although involving
the same victim in the sane |ocation, were separate crim nal
transactions. W enphasi zed that Washington conmtted the first
robbery, safely escaped, and then after sonme tinme of no crimnal

activity returned to commt the second crine. |d. at 442.



We favorably conpared our decision to the Seventh Crcuit's
decision in United States v. Schieman, 894 F.2d 909 (7th Cr.),
cert. denied, 498 U. S. 856, 111 S.Ct. 155, 112 L.Ed.2d 121 (1990),
and the Ninth Crcuit's decision in United States v. Wcks, 833
F.2d 192 (9th G r.1987), cert. denied, 488 U S. 831, 109 S.C. 87,
102 L.Ed.2d 63 (1988). Washi ngton, 898 F.2d at 441-42. I n
Schi eman, the defendant burglarized a cake store and then fled the
scene. Five mnutes |ater and three bl ocks away, a police officer
approached Schi eman at a tel ephone booth to question him Schi eman
knocked the officer to the ground and fled on foot. The Seventh
Circuit treated Schieman's resulting convictions for burglary and
aggravated battery as separate of fenses under 8§ 924(e). Schi enman,
894 F.2d at 910. W noted that Schieman had " "successfully
conpleted” " the burglary and "had "safely escaped before
commtting the assault.” Wshington, 898 F.2d at 441. |In Wcks,
the Ninth Crcuit simlarly concluded that the defendant's two
burglaries, commtted on the sane night but at different |ocations,
were separate offenses. Wcks, 833 F.2d at 193. W again
enphasi zed that "the defendant conpleted the first crinme and
successfully fled the scene" before he commtted the second crine.
Washi ngton, 898 F.2d at 442.

The facts presented here are di stingui shabl e from Washi ngt on,
W cks, and Schi enman. Al t hough the offenses involved different
victins in separate |ocations, there was no "successful escape."
Ressl er was pursued al nost fromthe nonent he fled WIIlians' hone.

Recently, the Seventh Crcuit, in United States v. Hudspeth,



42 F. 3d 1015 (7th Cr.1994) (en banc), cert. denied, --- US. ----,
--- S.Ct. ----, --- L.Ed.2d ---- (U.S. May 30, 1995) (No. 94-8273),
agai n considered the issue whether nultiple convictions arose out
of separate and distinct crimnal episodes within the meaning of §
924. In that case, the defendant commtted three distinct
burglaries against three separate victins in three separate
| ocations during a thirty-mnute period. ld. at 1021. After
reviewing its earlier decisions, decisions fromother circuits, and
the statute's legislative history,! the Seventh Crcuit concl uded
that the relevant inquiry is whether the <crinmes occurred
simul taneously or sequentially. |d. at 1018-24. Because Hudspeth
commtted the crines sequentially, rather than simltaneously, the
court concluded that the crines were "conmtted on occasions
different from one another" and, thus, separate offenses under 8§
924(e). 1d. at 1021.

Appl ying the Seventh Circuit's holding to the instant case,
Ressler's convictions were properly treated as separate offenses
under 8 924(e) because the offenses occurred sequentially.
Specifically, Ressler conpleted the offense of housebreaki ng and

fled that scene on a bicycle. Wile fleeing, Ressler was observed

The majority opinion in Hudspeth provides that "[w]e are of
the opinion that the phrase "commtted on occasions different
fromone another' is unanbiguous. Oher nenbers of this court,
however, believe the phrase ... is anbiguous, and have | ooked to
the legislative history for guidance."” 42 F.3d at 1022-23.

Judge Flaum s di ssenting opinion provides that "nost" of the
Seventh Circuit finds the phrase anbi guous. 42 F.3d at 1025. 1In
any event, because we find the phrase "commtted on occasi ons
different fromone another" to be unanbi guous, we do not | ook to
the legislative history.



by a man naned Jerry ( ass. d ass pursued Ressler and, after
briefly | osing sight of Ressler, captured him During the struggle
Ressl er stabbed dass in the abdonen with a knife. Ressler "was
free to cease and desist fromfurther crimnal activity" after he
fled WIIlianms' house, but instead he chose to initiate a new course
of action and conmt a separate offense, distinct in both tinme and
conduct . As in Hudspeth, Ressler's "crinmes were commtted
sequentially, against different victins, at different tines, and at
different Jlocations, [and thus,] they were clearly crines
"commtted on occasions different from one another' as required
under the ACCA." Hudspeth, 42 F.3d at 1022. It is clear to us
that on the occasion that Ressler was burglarizing the house of
Paul ette WIlians he was not al so stabbing Jerry 4 ass.

Because we find the claimto be without nerit, Ressler has not
shown t hat counsel rendered ineffective assistance.?

CONCLUSI ON
For the above stated reasons, the judgnent of the district

court 1s AFFI RVED

2For the first time on appeal, Ressler alleges several other
errors commtted by counsel and the district court. These new
i ssues involve the resolution of factual issues and, therefore,
are not reviewable by this Court. Varnado v. Lynaugh, 920 F.2d
320, 321 (5th Cir.1991).



