IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10967

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

OVAR ARREOLA- RAMOS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(July 20, 1995)

Before SMTH, W ENER, and DEMOSS, Crcuit Judges:
WENER, Circuit Judge:

Def endant - Appel l ant Orar Arreola-Ranbs (Arreola) faces a
crimnal drug trial. Wth this interlocutory appeal, he seeks to
bar that trial on doubl e jeopardy grounds. Although a non-party to
a civil forfeiture proceeding, Arreola here asserts that the
forfeited funds (Funds) were his; that he received no notice of the
forfeiture; that the forfeiture of the Funds violates his due
process rights; and that forfeiture of the Funds in his absence

therefore constitutes fornmer jeopardy. As aresult, he argues, his



pending indictnent -- arising as it does out of the sane all eged
crimnal activity -- violates double jeopardy. W conclude that,
as Arreola never nmade a claimin the civil forfeiture proceeding
and thus never becane a party, that forfeiture neither placed him
in jeopardy nor punished him Accordingly, we affirmthe district
court's denial of Arreola's notion to dismss and remand to the
district court for further proceedi ngs.
| .
FACTS AND PROCEEDI NGS

Arreola' s story begins on Polk Street in Amarill o Texas, where
he lives with his nother, Mary Apodaca. On a June evening in 1994,
while investigating suspected drug activity, Amarillo |[|aw
enforcenent officials searched the Apodaca/ Arreol a residence and
sei zed the Funds, approximtely $11,408.00 in cash. This event
precipitated two simlar but independent judicial proceedings, one
civil and the other crimnal. First, Arreola and four others were
indicted on federal drug charges.! Second, after the indictnent
but before the trial, the governnent initiated in rem civil
forfeiture proceedi ngs agai nst the Funds, alleging that they were
used in or acquired as a result of a drug-rel ated of fense.?

Cvil forfeiture procedure requires the governnent to

121 US C 8§ 846 (Wst 1984 & Supp. 1995)(conspiracy to
possess cocaine); 18 U.S.C. § 2 (West 1969 & Supp. 1995)(attenpt to
violate federal |aw).

2 See 21 U.S.C. § 881(a)(6) (West 1984 & Supp. 1995). This
statute incorporates the Tariff Act of 1930. See 21 U. S.C § 881(d).
The Tariff Act permts "Admnistrative Forfeitures" of property
val ued at $500,000 or less. See 19 U S.C. 88 1607-1609 (West 1980
& Supp. 1995); 21 C F.R 88 1316.75-77.
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(1) publish, once a week for at |east three successive weeks in a
newspaper of general circulation, notice of its intention to
forfeit, and (2) send "[written notice of seizure together wth
information on the applicable procedures . . . to each party who
appears to have an interest in the seized article."?

A claimant then has 20 days from the first publication in
which to file a claimand a cost bond of not Iess than $250.00.*
The filing of the claim and the bond stops the admnistrative
process and requires the seizing agency to turn over the matter to
the United States Attorney for the commencenent of a judicial
forfeiture proceeding.?® A claimant's failure to follow these
procedures results automatically in a declaration of forfeiture by
the seizing agency and the vesting of title to the forfeited
property in the United States.® This declaration has the sane
effect as a final decree and order of forfeiture entered in a
judicial proceeding.’

In this case, the notice of the forfeiture appeared for three

319 U.S.C. § 1607(a).

419 U S.C. § 1608. Strange as it my seem a clai mant has 20
days fromthe first publication to nake a claim As a practica
matter, this means that the tinme for appearance will expire shortly
after the second publication and conceivably before the third.

> Id.; see also 21 CF.R § 1316.76(b). To secure the
forfeiture, in a civil forfeiture proceedi ng, the governnent nust
establish probable cause to believe that the funds were used or
acquired for illegal drug trafficking. See Vance v. United States,
676 F.2d 183, 187-88 (5th Cr. 1982).

619 U S . C § 16009.
7 1 d.



consecutive weeks in USA Today. Additionally, the governnent sent
the "Notice of Seizure" (Notice) via certified nmail addressed to
Arreola at his civil residence. H s nother received the Notice and
signed the return receipt. At the time, however, Arreola was
i ncarcerated: Shortly after the seizure of the Funds, he had been
arrested on drug charges stenm ng from the sanme drug enforcenent
activity.

The 20 day period for contesting forfeiture expired w thout
Arreol a's havi ng entered an appearance or contested the forfeiture.
I ndeed, no one tinely entered an appearance or contested the
forfeiture. Thus, on Septenber 2, 1994, title to the Funds vested
in the United States governnent.

Sonme six weeks later, Arreola filed a notion to dism ss the
i ndi ctment against him In his notion, he argued that, in |ight of
the recent forfeiture, a subsequent trial arising out of the sane
alleged crimnal activity would violate doubl e jeopardy.

At this point in the narrative, we pause to parse Arreola's
motion. He filed but one, a notion to dism ss for doubl e jeopardy;
however, his argunent conprises three parts. In the first he
contends that fornmer jeopardy attached in the civil forfeiture
pr oceedi ng. In the second he argues that, as a result of that
former jeopardy, his pending crimnal trial, if held, would violate
doubl e jeopardy. But there is one catch: Arreola was not a party
tothe civil forfeiture. Thus, inthe third part of his argunent,
in which he conplains of a due process violation, Arreola is

attenpting retroactively to bootstrap hinself into the civil



forfeiture proceeding and, nore inportantly, into its jeopardy
effects.

Breaking this third, due process part down further, we
perceive that Arreola's argunent runs sonething like this: (1) the
governnent arrested ne, put nme in jail, and seized ny noney; (2)
knowng | was in jail, the governnent instituted forfeiture
proceedi ngs against ny noney, but sent notice only to ny civi
residence; and (3) this constitutes i nadequate notice and vi ol ates
my due process rights, as | was unaware of and unable to contest
the forfeiture. Arreola then junbles all three parts together and,
in a transparent bit of legal alcheny, attenpts to transnmute the
"l ead" of acivil forfeiture proceeding -- in which he was not even
a party -- into the "gold" of forner jeopardy. Essential l vy,
Arreol a asked the district court (and now asks us) to overl ook his
absence fromthe forfeiture proceeding and to hold -- not nerely
"Iin spite of" his absence but indeed "because of" his absence --
that fornmer jeopardy attached in the forfeiture proceeding.
Despite its ingenuity, this is nothing nore than a garden variety
flawed syl l ogi sm

The district court denied Arreola's notion: As Arreola was
not a party tothe civil forfeiture, reasoned the court, he was not
placed in jeopardy by those proceedings. The district court
nevertheless ruled that Arreola's notion to dismss was not
frivolous, granted Arreola leave to file an interlocutory appeal,
and ordered a continuance of his crimnal trial setting until we

shal |l have ruled on Arreola's interlocutory appeal.



1.
ANALYSI S
A JURI SDI CTI ON

Qur authority to hear this appeal lies in Abney v. United

States.® There, the Suprene Court held that appellate courts have
jurisdiction to entertain an appeal froma pre-trial order denying
di sm ssal sought on double jeopardy grounds.® The Court reasoned
that, as the Doubl e Jeopardy Cl ause forbids a second trial, such a
denial was within the "collateral order" exception!® to the fina
judgrment rul e of appellate jurisdiction.! The interlocutory appeal
that Abney permts is, however, |limted to double jeopardy clains
and does not include other challenges. !?

The scope of the instant interlocutory appeal is thus quite
narrow. W have jurisdiction to reviewonly the district court's
denial of Arreola' s notion to dismss to the extent it inplicates
doubl e j eopardy. In an Abney appeal, we cannot review other
assertions of error, such as a due process violation in a separate
and independent proceeding. Consequently, we cannot consider

Arreola's due process claim regarding notice in the civil

8 431 U.S. 651, 97 S.Ct. 2034, 52 L.Ed.2d 651 (1977).
°1d. at 663, 97 S.C. at 2042.

10 See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541,
69 S. . 1221, 93 L.Ed. 1528 (1949).

11 Abney, 431 U S. at 663, 97 S.C. at 2042.

12 1d. at 662-63, 97 S.Ct. at 2041-42 (claimfor dism ssal on
ground of insufficiency of indictnent not within interlocutory

appeal ).



forfeiture case. Such clains nmay be brought in district court,
either as a civil action collaterally attacking the sumary
forfeiture judgnment®® or in acrimnal trial as a Rule 41(e) notion
to return seized property.!* As neither type of proceeding is
before us in this interlocutory appeal of the district court's
refusal to dismss Arreola's crim nal prosecution, we sinply do not
have jurisdiction over those issues. Arreola's claimof denial of
due process in the civil forfeiture proceeding is thus beyond the
scope of this appeal, and we neither express nor inply an opinion
on the nmerits of such a claim Accordingly, we review only his

doubl e jeopardy claimin the context of his dism ssal notion.

C. DOUBLE JEOPARDY
"No person shall . . . be subject for the sane offense to be
twice put in jeopardy of life or Iinb . . . ."? Double jeopardy

13 See Scarabin v. Drug Enforcenent Admin., 919 F.2d 337, 338
(5th Gr. 1990)(federal court reviewof agency's summary forfeiture
proceeding "is limted to determ ni ng whether the agency foll owed
t he proper procedural safeguards when [ DEA] decl ared [ def endant' s]
property summarily forfeited"); see also United States v. G ral do,
45 F. 3d 509, 511 (1st CGr. 1995)(district courts have jurisdiction
to entertain collateral due process attacks on admnistrative
forfeitures, which may be pursued in a civil action under federal
question jurisdiction); United States v. Wodall, 12 F. 3d 791, 793
(8th Cr. 1993)("the federal courts have wuniversally upheld
jurisdiction to review whether an admnistrative forfeiture
satisfied statutory and due process requirenents.").

4 See, e.qg., United States v. Cagett, 3 F.3d 1355, 1356-57
(9th Gr. 1993)(fact that funds seized during claimnts arrest had
al ready been admnistratively forfeited would not preclude Rule
41(a) motion for return of funds, if notice of pending forfeiture
was i nadequate, so that forfeiture proceedi ng was never avail abl e
to claimant in any neani ngful sense).

15 U. S. Const. anend. V.



raises a |legal issue of constitutional dinensions; we review de
novo t he deni al of a notion to dism ss on doubl e jeopardy grounds. ®
The Suprene Court has interpreted the Double Jeopardy C ause to
shield citizens from both nultiple prosecutions and nultiple
puni shments for the same offense.” O course, if the pending
crimnal trial inthis case were to result in a conviction, Arreol a
woul d be subjected to punishnent. And it follows that if the prior
civil forfeiture proceedi ng, which was predicated on the sane drug
trafficking offenses as charged in the indictnent, constituted a
"“puni shnent," the Double Jeopardy C ause would bar the pending
crimnal trial.?®®

1. Was The Forfeiture "Puni shnent"?

Only when a civil forfeiture constitutes "punishnent" can
j eopardy attach.?® To determne whether a civil forfeiture

constitutes punishnent for purposes of double jeopardy, we nust

1 United States v. Gonzales, 40 F.3d 735, 737 (5th Cr. 1994),
cert. denied, -- US.--, 115 S.C. 1716, 131 L.Ed.2d 575 (1995);
see also United States v. Botello, 991 F.2d 189, 192 (5th Cr.
1993) (" Standard of review for district court's denial of notion to
di sm ss on grounds of double jeopardy is de novo."), cert. denied,
-- US --, 114 S.Ct. 886, 127 L.Ed.2d 80 (1994).

7 United States v. Cruce, 21 F.3d 70, 74 (5th Gr.
1994) (citing North Carolina v. Pearce, 395 U S. 711, 717, 89 S. C.
2072, 2076, 23 L.Ed.2d 656 (1969).

18 Regardl ess of the sequence of the civil and crimnal
proceedi ngs, the Double Jeopardy Cause wll bar the second
proceeding if both the first and the second sanctions are deened
puni shment. United States v. Sanchez-Escareno, 950 F.2d 193, 200
(5th Gr. 1991), cert. denied, -- US --, 113 S. . 123, 121
L. Ed. 2d 78 (1992).

19 See United States v. Tilley, 18 F.3d 295, 298-99 (5th Gr.
1994) .




ascertain whether, "in a particular case, the anount of the
proceeds forfeited was so great that it bore no rational relation
to the costs incurred by the governnent and society resulting from
t he def endant's cri m nal conduct."?° Thus, to eval uate whether, "in
this particular case" the civil forfeiture was a "punishnent” to
the person asserting double jeopardy, we nust, as a threshold
i ssue, determ ne whose property the governnent acquired in the
forfeiture of the Funds. For it is axiomatic that there can be no
puni shnment if the property forfeited did not belong to the person
clai m ng jeopardy.

2. Who Was Puni shed?

In any appeal, our factual consideration is limted to the
district court record and any relevant final judgnents. Wen we
exam ne the record presently before us, we conclude that no one
owned the Funds prior to the vesting of title thereto in the
governnent. In his brief, Arreola says that he was |isted on the
"Declaration of Forfeiture" (Declaration) as the owner of the
Funds. |In fact, though, the Declaration identifies "SAVE AS ABOVE"
as the owner of the noney. It is unclear to whom or what this
designation refers; however, one thing is clear: Nowhere "above"
that entry does Arreola's nane appear. Rather, his nanme appears
for the first time "below' that entry, identifying him as the
i ndi vidual fromwhomthe property was sei zed.

We are here constrained by both the pre-trial record in the

20 Tilley, 18 F.3d at 298-99 (citing Hal per, 490 U. S. at 448-
49, 109 S. . at 1902).



crimnal action and the final judgnent in the civil forfeiture
pr oceedi ng. When one or both of these conflict with Arreola's
assertions on appeal, we are bound by the forner. And, |ike the
Decl aration, the summary forfeiture judgnment contradicts Arreola's
assertions of ownership. Mreover, only property that is uncl ai ned
or "unowned" nmay be summarily forfeited. Thus, albeit a |ega
fiction, the very i ssuance of a sunmary forfeiture establishes that
no one owned t he Funds. Consequently, their forfeiture puni shed no
one.

3. No Puni shnent, No Jeopardy.

Qur analysis leads us inexorably to the conclusion that a
summary forfeiture, by definition, can never serve as a jeopardy
conponent of a double jeopardy notion. In summary forfeiture
proceedi ngs, thereis notrial, there are no parties, and no one is
puni shed.?* Absent atrial, a party, and a puni shnent, jeopardy can
never attach. 22 As Arreola did not appear and contest the

forfeiture, he was never in jeopardy. Wt hout forner |eopardy,

2l United States v. Torres, 28 F.3d 1463, 1465 (7th Cir.)("As
a non-party, [defendant] was not at risk in the forfeiture
proceedi ng, and '[w]ithout risk of determ nation of guilt, jeopardy
does not attach, and neither an appeal nor further prosecution
constitutes double jeopardy.'"), cert. denied, -- US --, 115
S.Ct. 669, 130 L.Ed.2d 603, (1994).

22 Serfass v. United States, 420 U. S. 377, 388, 95 S. Ct. 1055,
1063, 43 L.Ed.3d 265 (1975)("The [ Suprene] Court has consistently
adhered to the view that jeopardy does not attach, and the
constitutional prohibition can have no application, wuntil a
defendant is 'put to trial before the trier of facts, whether the
trier be a judge or jury.'"); see also Torres, 28 F.3d at 1465
(holding that jeopardy did not attach to non-party to sunmary
forfeiture and thus there was no risk of double jeopardy in
subsequent crimmnal trial).
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doubl e j eopardy cannot arise.?® W agree with the district court:
As Arreola failed to establish forner jeopardy, he necessarily
failed to establish even the possibility of doubl e jeopardy.

In closing we point out that even though we affirm the
district court's denial of Arreola's notion, that court may |ater
vacate its finding of no prior jeopardy, if Arreola should renew
hi s notion and t he evi dence should then show that there was in fact
| eopar dy. The district court's pre-trial ruling considered
whet her, based on the evidence then before the court, double
| eopardy appear edsQand concluded that it did not. In this Abney
appeal, we affirmthe correctness of that ruling, and that narrow
ruling alone. Neither the district court's pre-trial decision nor
ours on this appeal is binding as res judicata, |aw of the case,
coll ateral estoppel, or any other theoretical bar to the double
jeopardy issue in this case.?

Accordingly, the district court's denial of Arreola' s notion
to dismss is affirned and the case is remanded for further
proceedi ngs consi stent herew th.

AFFI RVED and REMANDED

2 Serfass, 420 U.S. at 389, 95 S.Ct. at 1063; see also Torres,
28 F.3d at 1465 ("You can't have double jeopardy w thout a forner
j eopardy.").

24 United States v. Stricklin, 591 F.2d 1112, 1119 (5th Cr.
1979); see also United States v. Bryan, 677 F.Supp. 482, 483
(N.D. Tex. 1987)("[S]hould a court find before trial that there is
no doubl e jeopardy, the court may | ater vacate its finding as the
evi dence devel ops at trial, if the defendant renews his notion and
the evidence shows that there was, in fact, prior jeopardy.").
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