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PER CURI AM

Jerry Wayne Ables, a Texas inmate, appeals the district
court's denial of his petition for wit of habeas corpus. e
affirm

I

A grand jury returned two indictnments against Ables for
aggravat ed robbery and burglary of a habitation. One indictnent
charged two counts of aggravated robbery, both alleging the use or
exhi bition of a deadly weapon. The first count alleged the use of
a handgun, and the second count alleged the use of a knife. The
second i ndi ct ment charged burglary of a habitation in two different
counts. The first count alleged that when Ables entered the house
he was arnmed with a deadly weapon—a handgun. The second count of
the burglary indictnment alleged burglary of a habitation w thout
any reference to a deadly weapon. Abl es pleaded guilty to the

second counts of both the robbery and burglary indictnents, and the



state waived the first counts of both indictnments.

The state court then held a jury puni shnment hearing. The jury
found Ables guilty of aggravated robbery as charged in the robbery
indictment.! The court entered judgnent on this count and incl uded
the jury's affirmative finding that the defendant used a deadly
weapon. The jury also found Ables guilty of burglary of a
habi t ati on. The court entered judgnent on this count and again
included the jury's affirmative finding that the defendant used a
deadl y weapon during the conmm ssion of the offense.

The Texas Court of Appeals affirned Ables' convictions, and
Ables did not file a petition for discretionary review with the
Texas Court of Crimnal Appeals. Ables' two applications for state
wits of habeas corpus challenging his convictions were denied.
Abl es' petition for federal habeas corpus relief was al so denied.
Abl es now appeals that denial, alleging, inter alia, that the
i ndictment did not give him adequate notice that the state would
seek an affirmative finding of the use of a deadly weapon in the

burgl ary charge.?

The trial court instructed the jury at the beginning of the
puni shnment trial, "Ladies and gentlenen, since the Defendant has
entered his plea of guilty to the second count of each of these two
indictnments, ... you nust find [him gqguilty of burglary or [sic] a
habi tation and of aggravated robbery."

2Abl es argues several other points of error, none of which
have nerit. First he argues that his guilty plea was involuntary
and unknow ng because the trial judge failed to advise himthat if
he was convicted as a repeat offender by the jury, his mninmm
puni shment woul d be fifteen years. " "The consequences of a guilty
pl ea, with respect to sentencing, nean only that the defendant nust
know t he maxi mum prison termand fine for the offense charged.' "
United States v. Rivera, 898 F.2d 442, 447 (5th Cr.1990). The
trial judge correctly adnoni shed Ables that the maxi num possible
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I
Abl es contends that he was denied his rights under the Fifth,
Sixth, and Fourteenth Anmendnents because he did not receive
adequate notice that the state would seek an affirmative finding
that he used a deadly weapon in the comm ssion of the offense of
burglary of a habitation. Due process requires that a crimna

def endant have notice of the charges against him so he can be

puni shnment for the crinmes for which he pleaded guilty was 99 years
to life.

Abl es next contends that prosecutorial m sconduct
rendered his sentencing trial fundanentally unfair, alleging
that the prosecutor nmde inproper and prejudicial jury
argunents. | n habeas corpus proceedi ngs, we review al | egedly
i nproper prosecutorial statenents made during a state trial to
determ ne whether they "so infected the trial w th unfairness
as to make the resulting conviction a denial of due process.”
Donnelly v. DeChristoforo, 416 U S. 637, 643, 94 S.Ct. 1868,
1871, 40 L.Ed.2d 431 (1974); Otega v. MCotter, 808 F.2d
406, 407 (5th Cr.1987). W reject this claim finding that
the prosecutors' statenents were fair conmments on the evi dence
and a proper appeal for |law and order.

Abl es argues that he was denied effective assistance of
counsel at trial and on appeal. Both clains nust neet the
deficiency and prejudice prongs of Strickland v. Wshi ngton,
466 U.S. 668, 104 S. C. 2052, 80 L.Ed.2d 674 (1984). See
United States v. Patten, 40 F.3d 774, 776 (5th Cir.1994)
(applying Strickland to claim of ineffective assistance of

counsel on appeal), cert. denied, --- US ----, 115 S . C
2558, 132 L.Ed.2d 811 (1995). For the reasons stated in the
district court opinion, we reject Ables' i neffective

assistance of trial counsel claim See Ables v. Scott, No.
1: 93-CV-0131-C (N.D. Tex. filed Aug. 19, 1994). Because none
of Ables' grounds on appeal have nerit, his claim for
i neffective counsel on appeal nust also fail.

Finally, Ables' claimthat the trial judge did not have
the authority to cunmulate his sentences fails because it
concerns state crimnal procedure and "does not involve such
a deni al of fundanental fairness as to fall within the purview
of federal habeas corpus."” Johnson v. Beto, 383 F.2d 197 (5th
Cir.1967), cert. denied, 393 U S 868, 89 S C. 153, 21
L. Ed. 2d 136 (1968).



prepared to defend hinself at trial. Cole v. Arkansas, 333 U S.
196, 201, 68 S.C. 514, 517, 92 L.Ed. 644, 647 (1948); MKay v.
Collins, 12 F.3d 66, 69 (5th Gr.) (stating that an i ndi ct nent nust
allege the essential elenents of the offense but not in any
specific terns), cert. denied, --- US ----, 115 S . 157, 130
L. Ed. 2d 95 (1994). A defendant is also entitled to notice and due
process at sentencing, although to a | esser degree than at trial.
United States v. Rochester, 898 F.2d 971, 981 (5th G r.1990)
(" Al though, a defendant nmust be af forded sone degree of due process
at sentencing, the sane degree of process is not required at
sentencing as at trial."). In rejecting due process clainms under
the federal Sentencing Cuidelines, we have said that "if the
governnment promses not to prosecute a defendant for certain
of fenses in exchange for a guilty pleato a different offense, the
sentencing court may nevertheless consider the relevant but
uncharged conduct as | ong as the punishnent selected is within the
statutory range for the offense of conviction." United States v.
McCaskey, 9 F. 3d 368, 377 (5th Cir.1993), cert. denied, --- U S --
--, 114 S. C. 1565, 128 L.Ed.2d 211 (1994).

Under Texas | aw, a deadly weapon finding is not an el enent of
the offense of burglary of a habitation; its only relevance is at

sent enci ng. 3 Davis v. State, 684 S wW2d 201, 208 (Tex.

STeEx. CR'M Proc. CobE ANN. art. 42.18, 8 8(b)(3) states that a
prisoner who i s serving a sentence for certain enunerated of f enses,
or one whose judgnment contains an affirmati ve deadly weapon fi ndi ng
during the commssion of or flight from a felony offense under
TeEX. CR'M Proc. CobE ANN. art. 42.12 8 3g(a)(2), "is not eligible for
rel ease on parole until his actual calendar tine served, wthout
consi deration of good conduct tinme, equals one-half of the nmaxi mum
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App. —Houston [1st Dist.] 1984, wit ref'd). The effect of a deadly
weapon finding is to lengthen a convicted prisoner's confinenent
under a sentence by restricting his ability to obtain good tine
credit; it does not affect the actual range of the sentence that
t he defendant can receive. ld. at 206. Therefore, because a
deadly weapon finding is sinply a sentencing concern that does not
rai se the degree of punishnent, see id. at 208, we hold that a
Texas defendant is only entitled to the limted degree of notice
that is constitutionally required at sentencing when the state
intends to seek such a finding.* This holding is consistent with
the Texas Courts of Appeal s cases which have consi dered the nature
of a deadly weapon finding and the degree of notice a defendant
must constitutionally receive when the state intends to seek such

a finding. See id.® see also Wssinger v. State, 702 S.W2d 261

sentence or 30 cal endar years, whichever is less, but in no event
shall he be eligible for release on parole in less than two
cal endar years."

“We enphasi ze that our holding is linmted to Texas defendants
because we are only considering the effect of a deadly weapon
findi ng under Texas | aw, where such a finding is not an el enent of
t he of fense charged.

The defendant in Davis was convicted by a jury of burglary of
a habitation. At the punishnent phase of the trial, the jury nade
an affirmative finding that Davis had exhibited a deadly weapon in
the comm ssion of the burglary. 684 S.W2d at 204. On appeal, the
def endant argued that he was deni ed his due process right to notice
because the indictnment did not allege that he had used or exhi bited
a deadly weapon. The court rejected the defendant's chall enge
because of the nature of a deadly weapon finding. The court noted
that a deadly weapon finding is not an elenent of the primary
offense that the state nust prove; its relevance is at the
puni shment phase of a trial, since its only effect is to | engthen
a defendant's confinenent under a sentence, not the sentence
itself. I1d. at 206. The court concluded that w thout a show ng of
prejudice, the lack of notice, if any, was harm ess. |Id.
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(Tex. App. —Houston [1st Dist.] 1985, wit ref'd).®

Abl es received constitutionally adequate notice of the
possibility that the state m ght seek a deadly weapon finding at
his sentencing. He was aware of the state's evidence against him
before he decided to plead guilty. He was present at the bond
hearing where the conplaining wtness described the crines he
comm tted against her using both a knife and a handgun. He was
al so aware that the state found knives and a handgun in his car
when he was arrested and that they intended to i ntroduce theminto
evi dence at the sentencing phase of his trial. Through his guilty
pl ea, Ables admtted using a deadly weapon during the robbery which
arose out of the sane events as the burglary. Moreover, Ables did

not object when the trial court instructed the jury on the deadly

The Texas Court of Appeals reaffirnmed its holding in Davis in
W ssinger v. State, 702 S.W2d 261 (Tex. App.1985). The defendant
in Wssinger was indicted for intentionally causing the death of
her husband " "by shooting himwith a gun." " 1d. at 264. Under
Texas | aw a gun was not per se a deadly weapon, and the indictnent
did not contain any allegation that the defendant had used a deadly
weapon in commtting the nurder. Neverthel ess, after the defendant
pl eaded no contest to the acts alleged in the indictnent, the
court, in reliance on findings by the presentence report, entered
a deadly weapon finding. On appeal, the defendant all eged that she
was deni ed due process because she did not have notice that the
state would seek an affirmative finding of the use of a deadly

weapon. The court noted that "[a] deadly weapon finding is
serious, because it wll approximately double the tine that an
i nmat e nust serve in order to be eligible for parole.” 1d. (citing

TeEX. CoboE CRIM P. ANN. art. 42.12, sec. 15(b) (Vernon 1979)). However,
the court continued, it does not heighten the range of punishnent
a defendant will receive. 1d. at 265. The court concl uded that
the lack of notice of the state's intent to seek a deadly weapon
finding did not require reversal because it was "not an el enent of
the of fense charged and did not increase the range of puni shnent."
Id. In addition, the court held that there was no indication that
appel l ant was surprised by the finding or was unable to defend
hersel f, nor did appellant claimthat she was harned by any | ack of
noti ce.



weapon finding with the burglary count. Most persuasively, the
first count of the burglary indictnent alleged that he used a
deadly weapon. The fact that the state waived this count does not
vitiate the notice that the indictnent provided that the state
m ght attenpt to obtain a deadly weapon finding in the burglary
count.” W therefore conclude that Ables' due process claimis
wi thout nmerit.
11
For the forgoing reasons, we AFFIRM the district court's

opi ni on.

‘Qur positionis in accord with Texas |law. Texas |aw requires
t hat a defendant have sonme formof notice when the state intends to
seek an affirmative finding that the defendant used or exhibited a
deadl y weapon during the conm ssion of an offense. Gettenberg v.
State, 790 S.W2d 613, 614 (Tex.Crim App.1990) (en banc). In a
case factually simlar to ours, the Texas Court of Crim nal Appeals
held that a defendant can receive adequate notice of the state's
intention to seek a deadly weapon finding through a dism ssed
portion of an indictnent. 1d. at 614-15.
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