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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Robert Mayberry chal | enges an adverse summary judgnent on his
enpl oynent discrimnation and retaliation clains. Because the
summary judgnent record fails to create a genuine i ssue of materi al
fact (restated, would not permt a reasonable juror to find for
Mayberry on either claim, we AFFIRM

| .

Mayberry, who is black, has been enployed as a nachine
operator by Vought Aircraft Conpany since 1979. Vought uses a
progressive discipline program consisting of a verbal warning,
written warning, suspension, and termnation. Only disciplinary
actions occurring within the prior year can be considered in
i nposi ng progressive discipline.

Mayberry was disciplined three times in 1991 for poor
wor kmanshi p in violation of the Vought Code of Conduct, receiving

a verbal warning in March, two witten warnings in June, and a



t hree-day suspension in Decenber.! He filed union grievances for
each disciplinary action, resulting, inter alia, in the agreenent
that, if he had no further problens with his work until Decenber 2,
1992, he woul d be rei nbursed for his 1991 suspension.? On Cctober
26, 1992, $8,000 in parts were "scrapped" (damaged) at Myberry's
work station. He blaned the damage on a machi ne mal function, but
Vought determned that he was at |least partially at fault.
Al t hough Vought could have term nated Mayberry (because his
suspension was | ess than a year old), it elected instead to suspend
him in view of his seniority and the fact that it could not
determ ne the degree to which the nmachi ne nay have been responsi bl e
for the damage. Mayberry was suspended for 13 days.

Mayberry filed this action in Septenber 1993, claimng that
hi s suspension was on account of his race, and/or in retaliation
for prior discrimnation clains brought against Vought and his
participation in denonstrations against Vought for its alleged
discrimnatory practices. On Vought's notion for summary j udgnent,
the district court held that Mayberry failed to establish a prim
facie case for retaliation, and, assuming a prima facie case of
discrimnation, that Mayberry was unable to overcone Vought's

defense that the suspension resulted fromits honest belief that

Vought ' s Code of Conduct states, in relevant part:
"Defective work resulting frominattention to the job, negligence
or carelessness may nake it necessary for the conpany to take
corrective action. Deliberate production of defective work may
result in discharge".

2Mayberry also filed discrimnation charges with the Equal
Enmpl oynent Qpportunity Comm ssion, none of which resulted in a
finding of discrimnation.



Mayberry had vi ol ated the work-rule. Accordingly, sunmary judgnent
was entered for Vought.
1.

Mayberry contests the dismssal of both clains. W review
summary judgnents de novo, to determne, inter alia, whether any
genui ne issue of material fact exists. Calpetco 1981 v. Marshal
Expl oration, Inc., 989 F.2d 1408, 1412 (5th Cr.1993). For that
aspect, we draw all reasonable inferences in favor of the
nonnmovant, and ask whether the evidence in the summary judgnent
record is such that no reasonable juror could find in favor of the
nonnmovant. Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 249, 106
S. . 2505, 2510-11, 91 L.Ed.2d 202 (1986).

The analysis for Title VII discrimnation clains 1is
wel | -known. See e.g., St. Mary's Honor Cir. v. Hcks, --- U S ---
-, 113 sS.&. 2742, 125 L.Ed.2d 407 (1993); Texas Dep't of

Community Affairs v. Burdine, 450 U S 248, 101 S. . 1089, 67
L. Ed. 2d 207 (1981); McDonnel | - Dougl as Corp. v. Geen, 411 U S
792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). The plaintiff nust
establish a prima facie case that the defendant nade an enpl oynent
decision that was notivated by a protected factor. Once
est abl i shed, the defendant bears the burden of producing evidence
that its enploynent decision was based on a legitinate
nondi scrim natory reason. The burden then shifts back to the
plaintiff to prove that the defendant's proffered reasons were a
pretext for discrimnation. But, if the defendant has offered a

| egiti mate nondi scrim natory reason for its action, the presunption



of discrimnation derived fromthe plaintiff's prima facie case
"sinply drops out of the picture", Hcks, --- US at ----, 113
S.C. at 2749, and "the ultinmate question [is] discrimnation vel
non ". Id. at ----, 113 S.Ct. at 2753 (citation omtted).
A

In work-rule violation cases, a Title VII plaintiff may
establish a prima facie case by showing "either that he did not
violate the rule or that, if he did, white enpl oyees who engaged in
simlar acts were not punished simlarly". Green v. Arnstrong
Rubber Co., 612 F.2d 967, 968 (5th Cr.), cert. denied, 449 U S.
879, 101 S.Ct. 227, 66 L.Ed.2d 102 (1980). Mayberry travels both
avenues, claimng that he was not responsible for the damage, and
that, even assum ng he was, simlarly situated white enpl oyees have
not been disciplined.

1

For showing that white enployees were not disciplined,
Mayberry's evi dence consists of reports from Vought's Accunul at ed
Scrappage Material record (ASM, read together with Vought's |ist
of violations of its Code of Conduct. The ASMs, which record each
i nstance when a part is scrapped, reveal such instances (for white
and bl ack enpl oyees) that have no corresponding entry on Vought's
violations list. Significantly, the ASMs often include notations
such as "poor workmanship" or "operator error", apparently to
assi gn cause for the scrappage. Based on this evidence, Myberry
urges that white enployees were treated differently from him

To establish a prima facie case in this manner, Mayberry nust



show that white enployees were treated differently under
circunstances "nearly identical" to his. Little v. Republic Ref.
Co., 924 F.2d 93, 97 (5th Gr.1991); Smth v. Wal-Mart Stores, 891
F.2d 1177, 1180 (5th Cr.1990); Davin v. Delta Air Lines, Inc.
678 F.2d 567, 570-71 (5th CGr. Unit B 1982). In this regard
Mayberry has of fered evi dence that white (and bl ack) enpl oyees have
scrapped parts due, apparently, to operator error or poor
wor kmanshi p, and were not disciplined. However, as Vought
expl ai ned, and as Mayberry's own evidence confirnms, it does not
even conduct a disciplinary investigation, nuch |less take
di sciplinary action, each tine a part is scrapped. The decisionto
investigate is based on two factors: the history of poor work
performance of the enployee, and the cost of the damaged parts.
Mayberry fit both factors; he had several recent instances of poor
wor k performance, and the amount of damage was $8, 000.

For whether a white enployee in "nearly identical”
circunstances has received treatnent different from Myberry,
reference to the ASMs is of little value. Vought notes that they
are not intended, and are not used, for disciplinary purposes.
Rat her, they serve only to naintain a record of each part that is
scrapped, and to provide authorization for the part's repl acenent.
Most inportantly, they nake no reference to the work history of the
enpl oyee or the anount of danmage. Accordingly, they are not

evi dence that white enployees in "nearly identical" circunstances



have been treated differently.® To the contrary, Myberry's own
evidence reveals that, of the 14 other enployees in his division
who were disciplined for their workmanshi p between 1991 and 1994,
none were black—322 were white and two were Hi spanic. In sum
Mayberry's evi dence coul d not support a reasonable juror's finding
that he was treated differently fromwhite enpl oyees. As such, he
fails to make a prima facie case on this basis.
2.

On the other hand, a prima facie case may be established by
showi ng that the plaintiff did not violate the work-rule for which
he was disciplined. Geen, 612 F.2d at 968. W agree with the
district court that Mayberry created a fact question on whether he
was responsible for the danage. Al t hough the conclusion from
Vought' s investigation was that Mayberry was at | east partially at
fault, Vought admtted that "it could have been possible to have
had a software problent. Furthernore, Mayberry offered evidence
that his machine had mal functioned in the past. Thi s, conbi ned
wth Myberry's affidavit statenment that he was not at fault,
creates a reasonable question of whether Myberry violated the
wor k-rul e.

Vought responds to Mayberry's prima facie case by insisting

that there was no racial notivation in its decision to suspend

5The ASMs may wel | have been a starting point fromwhich to
build a case that would withstand summary judgnent. Mayberry
coul d have gai ned information, through discovery, on the
individuals listed in the ASMs, which may wel|l have substanti ated
his claimof disparate treatnent. Wthout nore, however, the
ASMs are not hel pful.



Mayberry; that the decision was based solely on its concl usion,
follow ng an i nvestigation, that Mayberry was at | east partially at
fault. Wth this, Vought has discharged its burden of production,?*
and t he burden shifted to Mayberry to prove that Vought's proffered
reason is nerely a pretext for discrimnation. Hicks, --- US at
----, 113 S. Ct. at 2749.

Mayberry attenpts to overcone Vought's nondiscrimnatory
reason essentially by reasserting his prinma facie evidence. As
di scussed bel ow, we conclude that, as a matter of |aw, Mayberry has
failed to rebut that nondi scrimnatory reason.

The material fact issue on whether Mayberry was at fault
exists only because Vought admtted that, although it found no
evi dence of machine error, it could not be certain that sone sort
of machine mal function did not occur.®> Nonetheless, in Vought's
judgnent it was cl ear enough that Mayberry was partially at fault.
And, because it was not certain that Mayberry was conpletely at
fault, Vought elected only to suspend him whereas it could have
termnated him Even so, Vought's wuncertainty, together wth

Mayberry's adamant denial, allows for a reasonable question of

‘“Mayberry appears to suggest that he need not rebut Vought's
nondi scrim natory reason because a fact issue exists on whether
he violated the work-rule. Vought's burden, however, is only one

of production. Hcks, --- US at ----, 113 S.C. at 2749. It
"need not persuade the court that it was actually notivated by
the proffered reasons". 1d. (quoting Burdine, 450 U S. at 254,

101 S.C. at 1094).

The data read-out on the nmachine, which would apparently
have indicated if there had been machine error, "had been
cleared". WMayberry denied having cleared the machi ne, and
insisted that it |ost power and cleared itself.

7



fact. Mayberry seizes on this fact question as the basis for his
contention that Vought's nondiscrimnatory reason for the
suspension is not credible.® Mayberry m sses the mark. The
gquestion i s not whet her an enpl oyer nade an erroneous decision; it
is whether the decision was nade with discrimnatory notive.

[ E] ven an incorrect belief that an enpl oyee's performance is

i nadequate constitutes alegitimte, nondi scrimnatory reason.

We do not try in court the validity of good faith beliefs as

to an enpl oyee's conpetence. Motive is the issue.... [ Al

di spute in the evidence concerning ... job performance does

not provide a sufficient basis for a reasonable factfinder to

infer that [the] proffered justification is unworthy of
credence.
Little, 924 F.2d at 97. See also Sherrod v. Sears Roebuck & Co.,
785 F.2d 1312 (5th Cr.1986); Turner v. Texas Instrunents, Inc.
555 F.2d 1251, 1256 (5th Cir.1977); Jones v. Gerwens, 874 F.2d
1534, 1540 (11th Cr.1989).

Attenpting to offer nore than the nere dispute over whether
Vought properly found him at fault, Mayberry resorts to the
evidence we rejected in the context of his prima facie case: that
white enployees are treated differently. Needl ess to say,
Mayberry's evidence of disparate treatnent is no nore hel pful or

persuasive in the context of rebutting Vought's nondi scrimnatory

expl anat i on. As noted, WMayberry has not offered evidence

ln their briefs, the parties argued at |ength over whether
a plaintiff may rebut a defendant's nondi scrim natory reason by
showi ng only that the reason is not credible, wthout offering
proof, in addition to the prima facie case, of discrimnatory
nmotive. Qur en banc court may soon consider this issue. See
Rhodes v. Cuiberson Ol Tools, 39 F.3d 537 (5th Cir.1994), reh'g
en banc granted, 49 F.3d 127 (5th Cr.1995). Because we concl ude
that no reasonable juror could find that Vought's
nondi scrimnatory reason was not credi ble, we do not reach this
i ssue.



sufficient to support a finding that white enployees in
circunstances "nearly identical® to his have been treated
differently. See Little, 924 F.2d at 96-97 (rejecting rebutta
evidence of disparate treatnent because circunstances were not
"nearly identical").

Finally, Mayberry appears to suggest that Vought's
nondi scrimnatory explanation is suspect because, according to
Mayberry, Vought has a propensity for discrimnation because of a
finding by the Departnent of Labor that Vought had occasionally
di scrimnated on the basis of race inits pronotion decisions.” W
w Il not entertain such a suggestion. According to his affidavit,
Mayberry has brought, or been a party to, at least six prior
charges of discrimnation against Vought, none of which have
resulted in a finding of discrimnation agai nst Mayberry. Just as
we cannot assune that Mayberry's past conduct suggests a propensity
to file fal se charges, we cannot assune that Vought's past conduct
suggests it has discrimnated agai nst Mayberry.3

In sum based on the sunmmary judgnent record, a reasonable
juror could not <conclude that Mayberry received the 13-day

suspensi on because of his race. Therefore, sunmary judgnent on

'Mayberry al so asserts that his worknmanship viol ati ons began
to issue only after he joined in a class action discrimnation
conpl ai nt agai nst Vought, and after his participation in
pi cketing against it.

%W note that the Departnment of Labor found only individual
i nstances of discrimnation in pronotion decisions, and "[t] hese
i nstances did not occur in any pattern or practice that would
suggest Bl acks, as a class, were treated differently because of
their race".



this claimwas proper.
B

A prima facie case of retaliation exists if the plaintiff
establishes that (1) he participated in statutorily protected
activity, (2) he received an adverse enpl oynent action, and (3) a
causal connection exists between the protected activity and the
adverse action. Arnstrong v. Cty of Dallas, 997 F.2d 62, 65 n. 3
(5th Cr.1993). The parties agree that Mayberry neets the first
two el enents. Vought contends, however, and the district court
agreed, that Mayberry failed to create a material fact i ssue on the
exi stence of a causal connection between his protected activity and
hi s suspensi on.

Mayberry asserts that the timng of the suspension in
relation to his protected activity establishes the required nexus.?®
The timng of the adverse enploynent action can be a significant,
al t hough not necessarily determ native, factor. See e.g., Shirley
v. Chrysler First, Inc., 970 F.2d 39, 42 (5th Cr.1992) (discussing
evaluation of "timng" evidence). In this case, however, it is
uncl ear that the timng of the suspension benefits Mayberry's case.

According to his affidavit, Mayberry first engaged in
protected activity (filed an EEOC charge) sonetine "in the md

1980's", and continued, with regularity, in protected activity

Mayberry also rests a prina facie case on the basis of the
evidence offered for his discrimnation claim To the extent
that such evidence may be relevant to a prima facie case for
retaliation, we find it insufficient, as discussed in part |I.A,
supr a.

10



t hrough 1992, 10 In this regard, there is nothing inherently
"suspi ci ous" about a 13-day suspension that occurs at | east several
years after protected activity begins. | ndeed, one m ght argue
that the "timng" here is evidence against retaliation. W need
not go that far. Suffice it to say that we find insufficient
evidence to support a finding that "but for" Myberry's protected
activity, he would not have received the 13-day suspension. See
Jack v. Texaco Research Cr., 743 F.2d 1129, 1131 (5th Cir.1984)
(noting that prima facieretaliationrequires "but for" causation).

Furthernore, assum ng arguendo that Myberry established a
prima facie case, he fails, for summary judgnent purposes, to
overcone Vought's legitimate nondiscrimnatory reason for the
suspensi on—+ts belief that Mayberry violated the work-rule. The
analysis in part |I1.A supra, applies here.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

't is unclear when Mayberry filed his first EECC
conplaint. Mayberry states in his affidavit that he had filed
EECC conplaints "in the md 1980's". Mayberry filed an EECC
charge in connection with his del ayed pronotion to Cass B
machi ne operator. He again filed an EEOC charge in connection
with his delayed pronotion to Cass A machi ne operator. The
class A pronotion occurred in 1988; therefore, his first EECC
conplaint (if it was for his class B pronotion) nust have
occurred prior to 1988. Mayberry al so engaged in protected
activity (discrimnation charges and/or picketing against Vought)
in 1988, 1990, 1991, and 1992.
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