UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10809

M CHAEL ELLI OTT AND VI VI AN ELLI OTT,
Pl ai ntiffs-Appellees,

VERSUS

ROBERT TILTON AND MARTE TILTON (Each Individually and d/ b/a
ROBERT TILTON M NI STRIES), WORD OF FAI TH WORLD QUTREACH CENTER
CHURCH, I NC., and WORD OF FAI TH OQUTREACH CENTER CHURCH,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas

Novenber 7, 1995

Bef ore H G3@ NBOTHAM and PARKER, Circuit Judges, and MCBRYDE!,
District Judge.

ROBERT M PARKER, Circuit Judge:
| . PROCEDURAL HI STORY
Plaintiffs Mchael and Vivian Elliott sued Robert Tilton,
Marte Tilton, Wrd of Faith Wrld Qutreach Center Church, Inc.
("the Incorporated Church"), and Wrd of Faith Wrld Qutreach
Center Church ("the Church") alleging fraud, intentional infliction

of enotional distress, conspiracy, and breach of contract. After

IDistrict Judge of the Northern District of Texas, sitting
by desi gnati on.



trial, the jury returned a verdict for Plaintiffs. Def endant s
appeal ed. In our opinion of August 31, 1995, this court vacated
t he judgnent of the district court and dism ssed Plaintiffs' clains
W thout prejudice after finding that Plaintiffs failed in their
burden to establish subject matter jurisdiction by not allegingthe
citizenship of each of the nenbers of the Church. Elliott wv.
Tilton, 62 F.3d 725 (5th Cr. 1995).

Plaintiffs then noved to dismss the Church as a nondiverse
party in order to achieve diversity after judgnent. This notion
was filed within the fourteen days allowed by F.RA P. 40 for
filing of a petition for rehearing. Although Plaintiffs failed to
fileatinely petition for rehearing, they did file a notion asking
this court to treat their notion to dismss as a petition for
rehearing. Such notion was granted. W now grant the petition for

rehearing and withdraw our earlier opinion.

1. ANALYSIS

Plaintiffs noved to dismss the Church as a nondi verse party
in order to achieve diversity after judgnent on the grounds that
the Church is not an indispenable party and di sm ssing the Church
woul d not prejudice the remai ni ng Defendants. Newran-G een, |nc.
v. Alfonzo-Larrain, 490 U S. 826, 109 S. . 2218 (1989). I n
Newman- G- een, the Court hel d:

Al t hough we hold that the courts of appeals have the

authority to dism ss a dispensabl e nondiverse party, we
enphasi ze that such authority should be exercised

sparingly. In each case, the appellate court should
careful |y consi der whet her the dism ssal of a nondiverse
party wll prejudice any of the parties in the
litigation. It my be that the presence of the

nondi verse party produced a tactical advantage for one



party or another. |f factual disputes arise, it m ght be

appropriate to remand the case to the district court,

whi ch woul d be in a better position to nmake the prejudice

determ nati on.

Newran- Green, 490 U.S. at 837-38, 109 S. Ct. at 2225.

In the present case, the district court is in a far better
position to weigh the contentions of the parties concerning trial
tactics and the inpact the presence of the nondiverse party had on
the remaining Defendants. We therefore remand the case to the
district court to nmake the appropriate determnations and to rule
on the notion to dismss. W neither state nor inply any
indication of our views as to the nerits of these issues.
Furthernore, if the notion to dismss is granted, the district
court is instructed to reform the judgnent accordingly; if the
nmotion is denied, the district court is instructed to dismss
Plaintiffs' clains without prejudice for |lack of subject nmatter
jurisdiction.

We therefore REMAND the case to the district court.



