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M chael ELLIOIT and Vivian Elliott, Plaintiffs-Appellees,
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Robert TILTON, etc., Marte Tilton, etc., Wrd of Faith Wrld
Qutreach Center, Inc., and Wrd of Faith Wrld CQutreach Center
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Aug. 31, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Before H GE NBOTHAM and PARKER, Circuit Judges, and MBRYDE,
District Judge.

ROBERT M PARKER, Circuit Judge:

The plaintiffs brought this action in federal district court,
under its diversity jurisdiction, claimng damages for fraud,
breach of contract, intentional infliction of enotional distress,
and conspiracy. The plaintiffs were awarded 1.5 mllion in damages
after a jury trial, and the defendants appeal ed. For the first
time on appeal, one defendant, Marte Tilton, contended that the
district court | acked subject matter jurisdiction to entertain the
plaintiffs' claims. The other defendants adopted this argunent.
Since we find that the plaintiffs did not neet their burden of
establishing conplete diversity, the only basis for federal
jurisdiction, we vacate the judgnent of the district court and

order the plaintiffs' clains di smssed.

"‘District Judge of the Northern District of Texas, sitting
by desi gnati on.



| . FACTS

The defendants, Robert and Marte Tilton, are co-founders of
the Word of Faith Wrld Qutreach Center, which, anong ot her things,
serves as the organization behind Robert Tilton's television
mnistry. Prior to March 1992, Wrd of Faith operated as a Texas
non-profit corporation. In order to avoid disclosure of its
menbership list to the Texas Attorney Ceneral, on March 30, 1992,
the non-profit corporation, Wrd of Faith Wirld Qutreach Center,
Inc., was dissolved. The Tiltons continued their mnistry through
Wrd of Faith Wrld Qutreach Center Church, an unincorporated
religious association.

The plaintiffs, Mke and Vivian Elliott, live in Florida.
Vivian Elliott has suffered periodically from depression as a
result of alleged chil dhood abuse. 1n 1990, Ms. Elliott attended
a cook-out at her parents' honme, after which she went hone and
wrote a "good-bye" note to her husband and children, and drove to
a wooded area where she contenplated taking her own life. Wile
sitting in her car talking to God about her famly problens, Ms.
Elliott felt that God responded and told her to go hone to her
husband and children. The next norning as she was watching
television, Ms. Elliott saw Robert Tilton on his Success N Life
program During this program M. Tilton said that soneone who was
wat chi ng was depressed and instructed this unidentified person to
call the Wrd of Faith prayer line. Ms. Elliott felt as though
Robert Tilton was speaking directly to her, and that God had sent

himto reinforce God's nessage of the night before.



Ms. Elliott did call Tilton's prayer line. |In addition to
maki ng a nonetary vow, Ms. Elliott was eventually persuaded to
make a video testinmonial for use on Robert Tilton's television
program Although Tilton's representatives |ater denied any such
representation, Ms. Elliott testified that she was told that any
nmoney generated by the use of her testinonial would be used to set
up a crisis center to help people who had suffered the sane ki nd of
abuse she had. In addition, prior to filmng, the Elliott's were
told that Word of Faith would stop show ng the testinonial anytinme
they asked. Wien Ms. Elliott finally saw the edited testi noni al
she becane very upset because of certain dramatic recreations neant
to depict the type of abuse she suffered as a child. Despite her
calls and letters to Wrd of Faith asking that the testinonial not
be shown, Ms. Elliott received no tinely response, and Wrd of
Faith continued to use the testinonial.

The Elliotts filed this action in federal district court on
Novenber 13, 1993, seeking damages for fraud, breach of contract,
intentional infliction of enotional distress, and conspiracy. The
case was tried before a jury, and on April 21, 1994, the jury
returned a verdict in favor of the plaintiffs on all clains in a
total amount of 1.5 mllion dollars. The district court
subsequent |y grant ed def endants' notion for judgnent as a matter of
law with regard to plaintiffs' breach of contract claim but
al l oned the remai nder of the verdict to stand. Final judgnent was
entered on July 29, 1994. The defendants tinely filed this appeal.

1. FEDERAL JURI SDI CTl ON



On appeal , defendant-appellant Marte Tilton contends that the
district court did not have subject matter jurisdiction because the
plaintiffs failed to establish conplete diversity.! Although this
argunent was not presented in the district court, "[t]he right to
chal | enge [subject matter] jurisdiction cannot be waived."?

Federal courts are not courts of general jurisdiction; they

have only the power that is authorized by Article Il of the

Constitution and the statutes enacted by Congress pursuant

thereto. For that reason, every federal appellate court has

a special obligation to "satisfy itself not only of its own

jurisdiction, but also that of the lower courts in a cause

under review, "....?3
In addition, it is presuned that a cause lies outside the limted
jurisdiction authorized by Constitution and statute, "and the
burden of establishing the contrary rests upon the party asserting
jurisdiction[.]"* Wen we find that the | ower federal court | acked
jurisdiction, "we have jurisdiction on appeal, not of the nerits
but nerely for the purpose of correcting the error of the | ower

court in entertaining the suit."®

The ot her appellants adopted this argunment in their reply
brief to this Court.

2Tayl or - Cal | ahan- Col eman Counties District Adult Probation
Departnent v. Dole, 948 F.2d 953, 956 (5th G r.1991).

Bender v. WIlianmsport Area School Dist., 475 U. S. 534,
541, 106 S.Ct. 1326, 1331, 89 L.Ed.2d 501 (1986) (citations
omtted).

‘Kokkonen v. Guardian Life Ins. Co. of America, --- US ---
-, ----, 114 S .. 1673, 1675, 128 L.Ed.2d 391 (1994) (citations
omtted); see also Stafford v. Mbil G| Corp., 945 F. 2d 803,
804 (5th G r.1991) ("The burden of proving that conplete
diversity exists rests upon the party who seeks to i nvoke the
court's diversity jurisdiction.").

Bender, 475 U.S. at 541, 106 S.Ct. at 1331 (quoting United
States v. Corrick, 298 U S. 435, 440, 56 S.C. 829, 831, 80 L. Ed.
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The plaintiffs, the Elliotts, stated in their conplaint that
federal jurisdiction was based on diversity of citizenship.® The
plaintiffs alleged that they were residents and citizens of the
State of Florida, that the defendants Robert and Marte Tilton were
citizens of the State of Texas, and that Wrd of Faith Wrld
Qutreach Center Church was an uni ncorporated religi ous associ ation,
and the successor to Wrd of Faith Wrld Qutreach Center, Inc.
wth its principal place of business located within the state of
Texas. ’

The record clearly establishes diversity between the
plaintiffs and the defendants Robert and Marte Tilton. However,
"[1]n order for a federal court to assert diversity jurisdiction,
diversity nust be conplete; the citizenship of all of the
plaintiffs nust be different fromthe citizenship of all of the
defendants."® Thus, we nust be concerned also with the citizenship
of defendant Word of Faith Wirld Qutreach Center Church

Rul e 8(a) (1) of the Federal Rules of Cvil Procedure requires

1263 (1936)).

628 U.S.C. § 1332(a)(1) provides that the district courts
shal |l have original jurisdiction of civil actions between
citizens of different states.

The plaintiffs also named as a defendant Word of Faith
World Qutreach Center, Inc., a Texas non-profit corporation, but
acknow edged that at the tinme of the filing of the conplaint it
had been di ssolved. Since diversity of citizenship is determ ned
at the tine the action is filed, Freeport-MMran, Inc. v. KN
Energy, Inc., 498 U S. 426, 428, 111 S.C. 858, 860, 112 L.Ed.2d
951 (1991), Word of Faith's previous corporate status is
irrelevant to our determ nation.

8Stafford, 945 F.2d at 804.



a pleading which sets forth a claimto contain "a short and plain
statenent of the grounds upon which the court's jurisdiction
depends...."® Even though this rule does not require citation of
a particular statute by name, it is generally agreed that "[w] hen
jurisdiction depends on citizenship, citizenship should be
"distinctly and affirmatively alleged.' " This burden rests with
the plaintiff as the party invoking the court's jurisdiction,?!? and
"[flailure adequately to allege the basis for diversity
jurisdiction mandates dismssal."®® Plaintiffs contend that their
all egations of diversity are sufficient. W disagree.

W start with the well-settled ©principle that an
uni ncorporated association, religious or otherwise, nust be

considered a citizen of every state in which its nenbers reside.

FeD. R Cv. P. 8(a)(1).

©1linois Central Gulf Railroad Co. v. Pargas, Inc., 706
F.2d 633, 636 (5th G r.1983).

Ustafford, 945 F.2d at 804 (quoting McGovern v. Anerican
Airlines, Inc., 511 F.2d 653, 654 (5th Cr.1975) (quoting 2A
Moore's Federal Practice 8.10 at 1662)); Illinois Central
Rail road v. Pargas, Inc., 706 F.2d at 636 & n. 2; Tons V.
Country Quality Meats, Inc., 610 F.2d 313, 316 (5th G r.1980).

2Harvey Constr. Co. v. Robertson-Ceco Corp., 10 F.3d 300,
303 (5th Gr.1994) (citing Geen v. Hale, 433 F.2d 324, 329 (5th
Cir.1970)). The plaintiffs argue "The Defendant herein has
failed to direct this Court to anything within the | ower court
record on appeal which would show a lack of jurisdiction in this
matter...." The plaintiffs' attenpt to shift the jurisdictional
burden in this case is unsupported and unpersuasive.

Bstafford, 945 F.2d at 804-05 (citing Patterson v.
Patterson, 808 F.2d 357, 357 (5th G r.1986); MGovern, 511 F. 2d
at 654).

M“United Steel wrkers of Arerica v. R H Bouligny, Inc., 382
US 145, 86 S. . 272, 15 L.Ed.2d 217 (1965); Hummel v.
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As a wi despread and diffuse television mnistry, or "church", Wrd
of Faith Wrld Qutreach Center nust be consi dered an uni ncor por at ed
association for purposes of diversity, as plaintiffs alleged.
Al t hough apparently realizing that Woird of Faith fell into this
category, the Plaintiffs only alleged that its principal place of
business was in the State of Texas. This allegation would have
been relevant to the determnation of the citizenship of a
corporate entity, but is conpletely irrelevant with regard to the
citizenship of an wunincorporated association, such as Wrd of
Fai t h.

The plaintiffs also presented a stipulation, by way of a joint
pre-trial order, that Wrd of Faith was "an unincorporated
religious association located in Farnmers Branch, Texas." Thi s
stipulation nust also be deened insufficient because it does not
address the citizenship of the defendant association and "can be
construed as being purely "l ocation descriptive' in the geographic

sense. " The basis of our jurisdiction "cannot "be established

Townsend, 883 F.2d 367, 369 (5th G r.1989); see also C. T. Carden
v. Arkoma Associates, 494 U S. 185, 110 S.Ct. 1015, 108 L. Ed.2d
157 (1990) (holding that citizenship of a limted partnership for
di versity purposes depends on the citizenship of "all the
menbers,"” including limted partners).

Muscl e Shoal s Assoc., Ltd. v. MHF Ins. Agency, Inc., 792
F. Supp. 1224, 1227 (N.D. Al a.1992) (holding that allegation that
def endant was a "Fl orida Corporation” was not sufficient
all egation of state of incorporation); see also Nadler v.
Anmerican Mdtors Sales Corp., 764 F.2d 409, 413 (5th G r. 1985)
(holding that allegation that parties were "residents" of
particul ar states does not satisfy the requirenent of Rule
8(a) (1) where diverse "citizenship" was required for
jurisdiction); Strain v. Harrel son Rubber Co., 742 F.2d 888, 889
(5th Gr.1984) (sane); Kerney v. Fort Giffin Fandangl e Ass'n,
Inc., 624 F.2d 717 (5th Cr.1980) (sane).
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argunentatively or by nere inference.' "% Such a stipulation could
refer nerely to the location of the church's headquarters or
facilities and thus cannot serve to establish citizenship for
pur poses of jurisdiction.

To distinctly and affirmatively allege Wrd of Faith's
citizenship, plaintiffs should have included in their conplaint
all egations regarding the specific states in which Wrd of Faith's
menbers resided. Such specific allegations are necessary to all ow
a court to determ ne whether conplete diversity of citizenship
exists. The plaintiffs' conplaint contained no such allegations,
and plaintiffs point to no evidence in the record that would all ow
themto establish the necessary jurisdictional facts.

The def endants adopt an expansi ve view of the "nenbership" of
Wrd of Faith. In essence, the defendants seem to take the
position that the church's nenbership consists of everyone the
church wishes to so designate, including contributors to their
television mnistry and people who nerely listen to their
broadcasts. Wile the defendants' position in this regard raises
sone interesting questions, it is not necessary for us to resolve
or even reach them On the record before us, we nust hold that

plaintiffs failed to neet their burden of all egi ng and establishing

¥1linois Central Gulf Railroad Co. v. Pargas, Inc., 706
F.2d 633, 636 (5th Cir.1983) (citing 5 C. Wight & A Mller
Federal Practice and Procedure 8 1206, at 78-79 (1969 &
Supp. 1983)).

"W note that plaintiffs have not noved to anend their
"[d] efective allegations of jurisdiction" as they could have even
on appeal pursuant to 28 U . S.C. § 1653.
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conplete diversity.
I11. CONCLUSI ON

We are troubl ed by the obvi ous waste of resources that results
fromdismssing the case at this juncture for want of jurisdiction.
However, because plaintiffs failed to plead or prove the conplete
diversity on which they clained to base jurisdiction, we have no
alternative. This type of jurisdictional defect ordinarily should
be di scovered at an early managenent or status conference prior to
a substantial investnent in case preparation. Unfortunately, it
was not caught when it should have been in this case. The tine
required to establish the legal and factual basis for federa
jurisdictionis awrthwhile investnent. Mre inportantly, failing
to do so, as in this case, is costly. For the foregoing reasons,
the judgnent of the district court nust be VACATED for |ack of
jurisdiction, and the plaintiffs' clains are DI SM SSED w t hout

prej udi ce.



