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Appeal from the United States District Court for the Northern
District of Texas.

Before H G3E NBOTHAM and PARKER, Circuit Judges, and BROMN,
District Judge.

ROBERT M PARKER, Circuit Judge:

Plaintiff Texas Departnent of Housing and Conmunity Affairs
appeal s the district court's judgnent in favor of Defendant Verex
Assurance, Inc. W affirmin part, vacate in part, and renand.

| . BACKGROUND

The plaintiff, Texas Departnent of Housing and Community
Affairs, formerly known as Texas Housing Agency ("THA"), is an
of ficial governnental agency of the State of Texas. THA was
created to provide nortgage financing to low to noderate incone,
first-time honme buyers. THA does not originate or underwite
| oans, but instead contracts wth certain lenders to do so
according to THA' s gui deli nes.

Norwest Mortgage, Inc. and the Charles Curry Conpany, both

"District Judge of the Eastern District of Texas, sitting by
desi gnati on.



nortgage | enders, entered into an "Origination, Sale, and Servicing
Agreenment” with THA, whereby Norwest and Curry agreed to originate
certain |loans, sell themto THA, and service themon behal f of THA
Under this agreenent, Norwest nmade two l|loans relevant to this
appeal : one to Jimmy and Queeni e Anderson and one to Theodore
Newhouse, both in connection with the purchase of real property in
Fort Worth, Texas. Also relevant to this appeal, Curry nade a | oan
to Jeffrey and Chris Abbott in connection with the purchase of real
property in Arlington, Texas.

THA' s gui delines required Norwest and Curry to obtain private
nmortgage i nsurance on each |oan originated. To conply with this
guideline, Norwest and Curry obtained pre-qualification from
Def endant Verex Assurance, Inc., a private nortgage insurer, inthe
form of master policies for insurance. The master policies gave
Norwest and Curry the ability to apply for nortgage i nsurance from
Verex on individual |oans. These nmaster policies provided that in
return for the paynent of prem uns, and after review and approval
of the application for nortgage insurance on a particular |oan
Verex woul d insure the | oan against default by the borrower.?

As the applications and supporting docunents on t he Anderson,
Newhouse, and Abbott |oans were collected, Norwest and Curry
submtted themto defendant Verex with applications for nortgage

i nsurance. The docunents submtted to Verex regardi ng t he Ander son

The policies at issue in the present case covered 25% of
t he anmount due the insured in the event of loss. Plaintiff THA
was al so insured against |oss under a pool insurance policy from
Verex which is not at issue in the present case.
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loan indicated that the sales price and appraised value of the
property was $29, 000 and that the principal amount of the new | oan
was $27,500. The docunments subnitted regardi ng the Newhouse | oan
i ndicated that the sales price and apprai sed val ue of the property
was $26,000 and that the principal amount of the new |oan was
$24,700. Wth regard to the Abbott |oan, the docunents indicated
that the sales price was $65, 950, the apprai sed val ue was $66, 000,
and the principal anount of the new |loan was $62,650. The | oan
docunents also indicated the size of the down paynents the
purchasers were to nmake, and contai ned representations regarding
the source of the noney that would be used to make the down
paynents.

Based on its review of these docunents, Verex agreed to
provi de nortgage insurance on the Anderson, Newhouse, and Abbott
| oans and thus issued commtnents for insurance on the respective
loans to Norwest and Curry. The certificates of insurance
identified the | oans being insured and indicated the terns of the
transaction, including the loan anmount, sales price, appraised
val ue, and the loan-to-value ratio.? A Certificate of Insurance
was attached to each commtnent for the I ender's representative to
sign and return with the appropriate premumafter the transaction
was consunmat ed. Each of the |oans was consunmated, and the
required premuns were tendered to Verex. Shortly after each | oan

was consummated, it was transferred to THA al ong with an assi gnnent

2Loan-to-value ratio is defined in the industry as the |oan
anount divided by the | esser of the sales price or appraised
val ue of the property in question.
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of the insurance policies obtained fromVerex. Each of the | oans
def aul t ed. At the tinme of the defaults, plaintiff THA was the
hol der of the nortgage | oans. Notice of default was properly
given, and clains were filed with Verex within the tinme all owed by
the master policies.

As a result of the clains for coverage, Verex began an
i nvestigation which included investigating the accuracy of the
representati ons nmade on t he docunents tendered to Verex by Norwest
and Curry. Based on the discovery of certain m srepresentations,
Ver ex deni ed coverage. Consequently, Verex did not pay any anounts
on the clains for coverage on the Anderson, Newhouse, and Abbott
| oans. I nstead, Verex notified THA that it was rescinding the
i ndi vidual nortgage insurance policies. Verex re-tendered to
Norwest, Curry, and THA all premuns tendered to it for insurance
on these three | oans.

In 1989, THA filed suit against Verex and GVAC Mbrtgage
Conpany, a party subsequently dism ssed fromthe lawsuit, in state
court in Travis County, Texas. GVAC renpved the action to the
United States District Court for the Western District of Texas
based on diversity of citizenship. Verex joined in GVAC s Notice
of Renoval and filed a Mtion to Transfer Venue and Brief in
Support to have the case transferred to the Northern District of
Texas. That notion was granted.

The case was tried to the court on plaintiff THA's Third
Amended Conpl ai nt begi nning May 31, 1994. THA asserted causes of

action for breach of contract and violation of the Texas Deceptive



Trade Practices Act, and requested attorneys' fees. Def endant
Verex asserted, inter alia, the defenses of conditions precedent,
fraudul ent or negligent msrepresentation, and nutual m stake of
fact. The district court granted judgnent as a nmatter of |aw
against THAon its DTPAclains. |In addition, during the trial, the
district court held that Verex had not given proper notice under 8§
21.17 of the Texas I nsurance Code of the m srepresentations rel ated
to the Anderson and Newhouse |oans, and that as a result the
m srepresentation defense as to those two |loans was statutorily
barred. The district court took the remaining cl ains and def enses
under advi senent.

On June 30, 1994, the district court entered an opinion and
order in favor of defendant Verex. Specifically, the district
court held that under Texas | awthe sal es prices, appraised val ues,
and | oan-to-value ratios reflected in the commtnents for insurance
i ssued by Verex were conditions precedent to the formation of the
i nsurance contracts in question. The district court found that
because down paynents had not been nmade as represented, the sales
prices were |ower than represented and thus the | oan-to-value
rati os exceeded the specified limt. Therefore, the court held,
certain conditions precedent had not been net, and THA was not
insured for default on the loans in question. THA' s clains were
dism ssed with prejudice, and this appeal foll owed.

1. ANALYSI S
A. SUBJECT MATTER JURI SDI CTI ON

For the first time on appeal, THA argues that the district



court did not have jurisdiction to decide the present case. Before
this Court can reach the nerits of an appeal, we nust determ ne
that the district court had subject matter jurisdiction over the
case. Ziegler v. Chanpion Mrtgage Co., 913 F.2d 228, 229 (5th
Cir.1990). This action was renoved to federal district court on
the basis of federal diversity jurisdiction under 28 U. S.C. § 1332.
In an action where a state is a party, there can be no federal
jurisdiction on the basis of diversity of citizenship because a
state is not a citizen for purposes of diversity jurisdiction.
Li kewi se, state agencies that are the alter ego of the state are
not citizens for the purposes of diversity jurisdiction. "On the
other hand, if the agency is an independent one, separate and
distinct fromthe state, the district court can properly proceed to
the nerits.” Tradigrain, Inc. v. Mssissippi State Port Authority,
701 F.2d 1131, 1132 (5th Cr.1983). THA now contends that it is
the alter ego of the State of Texas.

In determ ni ng whether the agency is an alter ego of the
state or an independent agency, the essential question is
whether the state is the real party in interest in the
lawsuit. The resolution of this questionis a matter of state
I aw.

* * * * * *

| f the agency's status is unclear, the court nust | ook to
any and all avail able sources for guidance. The court should
consi der whet her the agency has been granted the right to hold
and use property, whether it has the express authority to sue
and be sued in its corporate nane, the extent of its
i ndependent managenent authority, and "a factor that subsunes
all others," the treatnent of the agency by the state courts.
When examining the extent of the agency's independent
managenent authority, the court should |ook to whether the
agency has the power to nake its own hiring decisions, the
power to enter intoits own contracts, and the power to engage
its own counsel. Wen exam ning the treatnment of the agency
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by the state courts, this court has taken note of the fact
that the state has sued the agency in its own courts, and of
a state court holding that the statute of limtations, which
did not normally run against the state itself, ran agai nst the
agency. Oher relevant factors mght include: (1) whether
the state is responsible for the agency's debt; (2) whether
the agency is primarily concerned with |ocal, as opposed to
statew de problens; and (3) the degree of general financial
aut onony of the agency. The source material for the court's
analysisis foundinthe state's constitutional, statutory and
deci si onal |aw.

In a typical situation, sone factors wll suggest that
the agency is a "citizen" while others will just as strongly
suggest that the agency is nerely an alter ego of the state.
The court nust bal ance these agai nst each other in reaching
its concl usion. It nust never, however, |ose sight of the
primary question involved: whet her the state is the real
party in interest in the lawsuit nomnally brought [by or]
agai nst the agency.

Tradigrain, 701 F.2d at 1132-33 (internal citations omtted).

W note that there is nothing in the Constitution of the
State of Texas or the State's case-law which directly addresses
THA's status. Therefore, we begin our inquiry with the agency's
enabling statute. Tex.Rev.Civ. Stat. Ann., Art. 12691-6 (West
1987)3. THA concedes that under the enabling statute in effect at

the time of renoval to federal court it had the right to hold and

3The Texas Housi ng Agency Act, Tex.Rev.Civ.Stat.Ann., Art.
12691 -6 (West 1987), expired Septenber 1, 1991, by its own terns.
The Texas Housi ng Agency and the Texas Departnment of Community
Affairs were abolished and their powers were transferred to the
Texas Departnment of Housing and Community Affairs by Tex. Acts
1991, 72nd Leg., ch. 762, 8 1, and the statutes that governed the
abol i shed agenci es were anended and transferred to a new statute,
Tex.Cv. Stat. Ann., Art. 4413(501) (West 1992), effective
Septenber 1, 1991. This statute was repeal ed by Tex. Acts 1993,
73rd Leg., ch. 268, 8§ 46(1) and its provisions were anended and
recodi fied at Tex.Gov't Code Ann. 8§ 2306. 001, et seq. (West
Supp. 1995), effective Septenber 1, 1993. However, our
determ nation of THA' s status for purposes of renova
jurisdiction depends on the enabling statute that was in effect
at the time the action was commenced and renoved. See Jackson v.
Allen, 132 U.S. 27, 10 S.C. 9, 33 L.Ed. 249 (1889).
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use property, and the right to sue and be sued in its corporate
name, and that the State of Texas was not responsible for the
agency's debts. In addition, Verex points out that THA was
responsible for issuing its own bonds, preparing its own budget,
and handling its own finances. THA al so had the power to nake
contracts, adopt by-laws, nmaintain offices, and make enpl oynent
deci sions. Thus, under the enabling statute, THA was granted sone
of the generally recogni zed powers of an independent agency. See
Tradigrain, 701 F.2d at 1133.

Neverthel ess, THA argues that it should be considered the
alter ego of the state. |In support of this contention, THA points
out that the agency's directors are appointed by the governor and
that the director chosen to serve as chairman does so only at the
governor's pleasure. |In addition, the agency is required to file
its annual budget and an audit of its books and accounts with the
governor and the state | egislature each fiscal year. The enabling
statute also exenpts the incone and property of the agency from
taxation by the state and all public agencies. However, THA fails
to explain how these provision nmake it the alter ego of the State
rat her than an i ndependent agency. THA also points out that it is
authorized to request and accept appropriations of the state
| egi slature. However, it is clear that under the enabling statute,
the | egislature is not required to nake such appropriations, nor is

the state treasury required to provide funds for the agency's debts



or operations.*

Finally, THA clains that the | anguage of the enabling statute
creating the Texas Housing Agency clearly indicates that it is the
alter ego of the State. Section 3(a) of Art. 1269l -6 provides

There i s hereby created and established a public and offi ci al

governnental agency of the state, to be known as the Texas

Housi ng Agency, and the state shall act by and through the

agency in carrying out all the powers and duties conferred by

this Act. The exercise by the agency of all powers and duties
conferred by this Act shall constitute and be deened and held
to be an essential public and official governnental function
and purpose of the state, acting by and through the agency, in
pronoting the general welfare and prosperity of the state and
all its citizens.
Thi s provision, however, nerely serves to confirmwhat i s conceded,
that THA was created by the State of Texas to exercise its
authority and discretion in perform ng certain functions on behal f
of the state. THA argues that such |anguage was crucial to our
holding in Tradigrain that the M ssissippi State Port Authority was
the alter ego of the State of M ssissippi. However, the |anguage
of the Mssissippi statute also indicated the legislature's
intention that the port authority enjoy sovereign imunity except

to the extent of liability insurance carried. In addition, the

“THA al so argues that it "has the authority to issue bonds
that are the general obligation of the State." Art. 12691-6, §
21(a). However, THA does not cite 8§ 48 of the same enabling
statute which provides that "Subsection (a) of Section 21 of this
Act, to the extent it authorizes the issuance of general
obligation bonds, takes effect if and when the Texas Constitution
is anended to permt the issuance of such bonds as contenpl at ed
by that provision of this Act." THA does not address if or when
the Texas Constitution was anended to nake 8§ 21(a) effective, but
acknow edges that THA is limted to issuing bonds permtted by
the Constitution of the State of Texas. Because we have not
| ocated any provision of the Texas Constitution allowng THA to
i ssue general obligation bonds, we will not consider this
apparently contingent agency power.
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statute provided that the title to any property acquired by the
port authority vested in the State of Mssissippi and that the
bonds issued to provide funds for the port authority becane the
general obligations of the State of M ssissippi.

THA' s argunent, essentially, focusses on the aspects of its
creation and existence that nake it an agency of the State of
Texas. Although there are, necessarily, many ties between THA and
the State, this would be true with any state created agency no
matter how i ndependent. One factor that weighs in favor of a
finding that THA is the alter ego of the state is that the agency
was concerned with a problem that was statewi de rather than
primarily | ocal. However, the fact that the agency had the
authority to hold and use property, the authority to sue and be
sued in its corporate nane, the power to enter into its own
contracts, and the power to make its own hiring decisions, and the
fact that it managed its own finances and was responsible for its
own debts weigh in favor of finding that THA is an i ndependent
agency. Gven THA' s relative independence in controlling its
operations and nmanaging its finances, we hold that the state was
not the real party in interest, and that THA is indeed a citizen
for purposes of our diversity jurisdiction.

B. CONDI TI ONS PRECEDENT UNDER TEXAS LAW

Because the district court's jurisdiction in this case was
based on diversity of citizenship, it correctly held that it was
bound to apply the substantive | aw of the State of Texas under Erie

R Co. v. Tonpkins, 304 U S. 64, 78, 58 S.Ct. 817, 822, 82 L.Ed.
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1188 (1938). In ascertaining the |awof the forumstate, a federal
court "is bound to apply the law as interpreted by the state's
hi ghest court." Ladue v. Chevron U S A, Inc., 920 F. 2d 272, 274
(5th Gr.1991). However, a decision by an internedi ate appell ate
state court "is a datumfor ascertaining state law which is not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court of the state woul d decide
ot herw se." West v. Anerican Tel. & Tel. Co., 311 U S. 223, 237,
61 S.Ct. 179, 183, 85 L.Ed. 139 (1940).

To succeed with the affirmative defense of conditions
precedent, the defendant nust establish (1) that the contract
creates a condition precedent, and (2) that the condition precedent
was not performed. Conditions precedent are those acts or events
that must occur before a contract arises or before performance
under an existing contract is required. |In other words, conditions
precedent may "relate either to the formation of contracts or to
liability under them" Hohenberg Bros. Co. v. George E. G bbons &
Co., 537 S.wW2d 1, 3 (Tex.1976). "When a prom se is subject to a
condition precedent, there is no liability or obligation on the
prom sor and there can be no breach of the contract by himuntil
and unl ess such condition or contingency is perforned or occurs."
Rei nert v. Lawson, 113 S.W2d 293, 294 (Tex. C v. App. Yco, 1938, no
wit).

THA contends that the contracts for insurance in question did
not contain conditions precedent, and, in the alternative, that the

district court's finding that the conditions weren't net is clearly
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erroneous. We will address these argunents in order.

In order to determ ne whether a condition precedent
exists, theintention of the parties nust be ascertai ned; and
that can be done only by looking at the entire contract. 1In
order to nake performance specifically conditional, a term
such as "if", "provided that", "on condition that", or sone
simlar phrase of conditional |anguage nust normally be
i ncl uded. If no such language is used, the terns wll be
construed as a covenant in order to prevent a forfeiture
While there is no requirenent that such phrases be utilized,
their absence is probative of the parties['] intention that a
prom se be made, rather than a condition inposed.

In construing a contract, forfeiture by finding a
condition precedent is to be avoi ded when anot her reasonabl e
readi ng of the contract is possible. Wen the intent of the
parties is doubtful or when a condition would i npose an absurd
or inpossible result, the agreenent will be interpreted as
creating a covenant rather than a condition. Because of their
harshness in operation, conditions are not favorites of the
I aw.
Criswell v. European Crossroads Shopping Cr., Ltd., 792 S w2ad
945, 948 (Tex.1990) (internal citations omtted). Contracts for
i nsurance are generally subject to the sanme rules of construction
as are other contracts and will be enforced as witten where the
wording used can only be given one reasonable interpretation.
Anbi guous i nsurance contracts, however, will be interpreted agai nst
the insurer. National Union Fire Ins. Co. v. Hudson Energy Co.
Inc., 811 S.W2d 552, 555 (Tex.1991).
The nmaster policies issued by Verex to each I ender, and the
commtnents for insurance and certificates of insurance issued on
t he i ndividual | oans make up the contracts between THA and Verex.®

The nmaster policies begin with the |anguage "Verex ... agrees to

The district court held that these docunents taken together
constituted the relevant contracts and that the master policies
and commtnents were not nerged into the certificates of
i nsurance. THA does not challenge this hol ding on appeal.
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pay ... any | oss by reason of the default in paynents by a borrower
subject to the followng conditions...." Among the |isted
conditions were the foll ow ng:

1. APPLI CATI ON AND COWM TMENT—Fhe i nsured shal |l furnish the Conpany
with an Application in connection with each nortgage | oan for
whi ch coverage under this policy is desired.... Approval of
the Application ... shall be in the form of a Comm tnent
prescribing the terns of the coverage.

2. NOTI CE AND CERTI FI CATEWthin five (5) days after consunmmation
of the nortgage |oan transaction the insured shall forward
notice thereof to the Conpany ... and the Conpany shall
i medi ately issue and forward a Certificate to the insured,
bi ndi ng the Conpany according to the terns and conditions of
the Comm tnent and of this policy.

* * * * * *

4. TERM NATI ON BY COWANY—Fhe Conpany shall remain |iable under
this policy with respect to such Commtnents or Certificates
issued to the insured, as long as the terns and conditions
herein contained are fully conplied wth.

The commtnents issued on each of the nortgages state:

your application has been exam ned, and the Conpany hereby
issues to you a Commtnment for Insurance and tenders you a
Certificate of Insurance for the l|oan herein described
pursuant to the ternms and conditions of your Verex Assurance,
Inc. Master Policy, identified below wunder the follow ng
terms and conditions...

Beneath this |anguage on each of the commtnents appeared

information identifying the loan and the terns of the coverage.

The certificates of insurance contained |ess information, but

simlarly identified the insured loan and indicated that the

coverage was "subject to the terns and conditions of the Master

Policy specified below "

The specific "ternms and conditions" Verex clains are
condi ti ons precedent to coverage under the contracts for insurance
are the sales price, apprai sed val ue, and the required
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| oan-to-value ratio. Although there are no reported opinions of
the Texas Suprenme Court which address precisely the type of
contract in question, at |east one Texas Court of Appeals has held
that these terns and conditions did constitute conditions precedent
to coverage. |In Life Insurance Conpany of the Sout hwest v. Verex
Assurance, Inc.,® the court held that the sales price, |oan anount,
and | oan-to-value ratio were preconditions to coverage under the
i nsurance policy. THA argues, however, that we should not follow
this internedi ate appel |l ate court deci sion because it is clear that
the Texas Suprenme Court would decide differently. See Ladue, 920
F.2d 272. W di sagree.

The Texas Suprene Court has said that "[i]n order to nake

performance specifically conditional, a term such as "if',
"provided that', "on condition that', or sone simlar phrase of
condi tional |anguage nust normally be included.” Criswell, 792
S.W2d at 948. In the present case, the master policy clearly

i ndicated that Verex intended to be bound only "according to the
ternms and conditions of the Conmtnent and of this policy." The
critical information regarding the value of the property and the
| oan-to-value ratio was printed on the commtnent i medi ately bel ow
| anguage that stated that the commtnent was issued "under the
followng ternms and conditions.” Al though these phrases do not
mrror those specifically listed in Criswell, we believe they do
constitute the type of conditional | anguage the Texas Suprene Court

woul d find sufficient to create a condition precedent. |ndeed, the

6810 S. W2d 416 (Tex.Ct. App. —ballas, 1991, no wit).
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condi tional |anguage enployed by Verex is susceptible of no
reasonabl e construction other than that the parties intended that
the policy stand or fall on the literal truth or falsity of the
described ternms. Lane v. Travelers Indem Co., 391 S.W2d 399, 402
(Tex. 1965). Therefore, we will follow the holding of the Texas
Court of Appeals in Life Insurance Co. of the Southwest and hold
that the sales prices, appraised values, and |oan-to-value ratios
specified in the contracts for insurance in the present case
constituted conditions precedent.

THA contends, however, that even if the specified terns
constituted conditions precedent, the district court's findingthat
they failed is clearly erroneous. Wth regard to the Anderson
| oan, the district court found that the Andersons nade no down
paynment to the seller, and that as a result the sales price was
| ess than specified. The fact that the sales price was |ess than
speci fied al so caused the actual |oan-to-value ratio to exceed 95%
Wth regard to t he Newhouse | oan, the district court found that the
down paynent rmade to the seller was exaggerated by $1, 050.00, and
that as aresult the sales price was | ower than specified. As with
t he Anderson | oan, the district court found that the | oan-to-val ue
rati o exceeded 95%

Jimmy Anderson testified that he nade no down paynent.
Theodore Newhouse testified that he paid only $250 as a down
paynment. In addition to the |oan anmounts, the respective sellers
were to receive down paynents of $1500 and $1300 as a part of the

specified sales price. Nothing in the record indicates that the
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respective sellers received these down paynents fromor on behal f
of Anderson or Newhouse. On this record, the district court was
justified in concluding that the respective sellers did not in fact
receive the specified sales price, and that because the real sales
price was | ower than represented, the actual |oan-to-value ratio
was greater than the 95% specified. These findings show the
failure of conditions precedent, and we cannot say that they are
clearly erroneous. Thus, the district court's judgnent with regard
to THA's clains on the Anderson and Newhouse |oans nust be
af firmed.

Wth regard to the Abbott | oan, the district court found that
t he borrowers nade a down paynent of only $3,192.50. THA cont ends
that this finding has no support in the record. According to the
district court's opinion, this anbunt was revealed by Verex's
i nvestigation. However, it is not apparent fromthe record howthe
district court arrived at this figure. | ndeed, on appeal Verex
of fers no support for the district court's cal culation. Finding no
support in the record, we agree with THA that this finding nust be
deened cl early erroneous.

Ver ex contends, however, that a portion of the Abbotts' down
paynment was borrowed from Chris Abbott's enployer, and that the
sales price and | oan-to-value ratio conditions precedent failed as
a result. W may assune without finding that a portion of the
Abbotts' down paynent was borrowed. Verex's argunent assunes
rat her than explains alogical or definitional relationship between

the source of the borrower's down paynent and the sales price
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received by the seller. On the other hand, THA contends, w thout
di spute, that the seller in this transaction in fact received the
represented down paynent, whether or not a portion of that anount
was borrowed.

The evidence regarding the Anderson and Newhouse | oans
supported a finding that the required down paynents were not nade
to the sellers from any source. Rat her, the evidence indicated
that the sellers accepted | ess than the specified sales price as a
result of the reduced or nonexi stent down paynents. This evidence
supported the conclusion that the sales price and | oan-to-val ue
ratio conditions precedent failed as to the insurance coverage on
t hose | oans. The sane concl usi on does not followfromthe evidence
regardi ng the Abbott | oan.

It apparently is undisputed that the seller in the Abbott
transaction actual ly recei ved $65, 950. 00, the specified sal es price
for the subject property. The fact that Chris Abbott obtained a
portion of the required down paynent by borrowing it from his
enpl oyer does not change that fact so as to sonehow create a
failure of the sales price or loan-to-value ratio conditions
precedent. In other words, the source of the borrower's down
paynment is not an inherent elenment of the sales price or
| oan-to-val ue ratio conditions precedent expressed in the insurance
policy. The |oan application signed by the Abbotts, and thus the
docunents provided to Verex, contained a representation that the
source of the down paynment was to be "cash assets" of the borrowers

and that no part of the down paynent was borrowed. This, however,

17



is not sufficient to nake the source of the borrowers' down paynent
a condition precedent to the insurance coverage. Therefore, the
district court's judgnent with regard to the Abbott | oan cannot be
affirmed on this basis.
C. MUTUAL M STAKE
As an alternative basis for affirmng the district court's

j udgnent, Verex urges on appeal the affirmative defense of nutual
m st ake. "Ordinarily, a mutual mstake sufficient to justify
resci ssion exists when both of the parties are |aboring under the
sanme m sconception as to a comon fact, as ... when the parties
contract on the assunption of a matter nmaterial to the contract but
not expressed in it, and their commobn assunption is incorrect."”
Vol pe v. Schl obohm 614 S. W 2d 615, 617-18 (Tex. G v. App. —Fexar kana,
1981, no wit). "The m stake nust relate to the subject matter of
the contract involved and not to a matter that is collateral or
incidental to that contract." Durhamv. Uval de Rock Asphalt Co.,
599 S. W2d 866, 870 (Tex.C v. App. —San Antonio, 1980, no wit).

Application of the defense of nutual mstake in this case is
conplicated by the fact that two distinct contracts were involved
in each transaction: the contract between the borrower and the
| ender and the contract between the lender, and its assigns, and
the insurer Verex. See Durham 599 S.W2d at 870. W do not read
Texas law to rule out application of the defense in this context.
However, the relevant inquiry nmust be framed very carefully. Wth
regard to the Abbott loan in particular, the question nust be

whet her the borrowers' representations in their |oan application
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that the down paynent was to cone from "cash assets" and that no
part of the down paynent was borrowed becane nutual incorrect
assunptions material to the substance of the contract for insurance
between Curry and Verex.

Because of its disposition, the district court did not address
this alternative defense and, therefore, did not make sufficient
findings of fact to allow this Court to conduct an appropriate
review. Thus, with regard to Verex's liability on the Abbott | oan
a remand i s required.

I11. CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court
is AFFIRVED as to THA' s cl ai nms regardi ng t he Anderson and Newhouse
| oans, VACATED as to THA' s clains regarding the Abbott |oan, and

REMANDED f or further proceedings consistent with this opinion.
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