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District of Texas.

Before HH G3@ NBOTHAM and PARKER, Circuit Judges, and TRI MBLE!,
District Judge.

ROBERT M PARKER, Circuit Judge:

Appel I ant Joe Washi ngton ("Wshi ngton") appeals the summary
judgnent dism ssal of his state | aw negligence action against the
Resol ution Trust Corporation ("RTC'). Washington argues that the
district court msapplied Texas negligence law to the summary
j udgnent evi dence and abused its discretion in not allowng himto
suppl enent the record after judgnent. Because we find that the
district court erred in its analysis of Texas negligence |aw, and
because Washi ngton di d not have adequate notice of that portion of
the sunmary judgnent entered sua sponte, we reverse the summary
j udgnent and remand for further proceedings.

FACTS

District Judge of the Western District of Louisiana,
sitting by designation.



Washi ngt on was an enpl oyee at NuLook Dry Cl eaners ("NuLook"),
| ocated at the Bruton Masters Retail Center ("Retail Center"), a
strip shopping center in Dallas, Texas. The store fronted on a
common area and parking |ot owned and controlled by the Retail
Center. John Kapdi a, NuLook's owner, privately |eased the area
i nside NuLook. In the |ate afternoon of May 14, 1992, three nen
entered NuLook as part of a robbery. During the crinme, WAshi ngton
was shot in the head.

Washington filed suit in state court against Kapdia, P. O B.
Mont gonery & Conpany, the property nmanagenent conpany, and
| ndependent Anerican Savings Association ("IASA"), the one-tine
owner of the Retail Center. He clainmed that | ASA should be Iiable
because they had not provided adequate security. As | ASA had
failed, however, its assets at the tinme of suit were held by the
RTC. The RTC renoved the case to federal court and sought sunmary
judgnent on the ground that it owed no duty to protect Washi ngton
from third-party intentional torts occurring wthin NuLook's
prem ses.

Washi ngton settled or dism ssed his clains agai nst Kapdi a and
t he managenent conpany. The district court then granted summary
judgnent for RTC agai nst Washington because it concluded that
Washi ngton had not shown that the Retail Center attracted or
provided a climate for crine, a showi ng which, according to the
district court's analysis, was necessary to prove that the RTC owed
a duty of care under a premses liability theory. The district

court also found that Washington had not submtted sufficient



evidence to establish a fact questi on on breach or proxi mate cause.

Washi ngton then noved to supplenent the record and have the

district court reconsider its judgnent. This notion was denied.
RTC S DUTY TO WASHI NGTON UNDER TEXAS LAW

a. Standard of review

We review a grant of summary judgnent de novo, applying the
same standard as the district court. Hanks v. Transcontinental Gas
Pipe Line Corp., 953 F.2d 996, 997 (5th G r.1992). Sunmmar y
judgnent is appropriate "if the pl eadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fep. R Gv.P. 56(c).

We begi n our determ nation by consulting the applicabl e Texas
substantive law to determ ne what facts and issues are material.
See United States v. Muniz, 374 U.S. 150, 153, 83 S. Ct. 1850, 1853,
10 L. Ed. 2d 805 (1963) (holding that substantive state | aw applies
in civil actions against the United States under Federal Torts
Claims Act); see also 28 U S.C § 1346(b) (1993) (Federal Torts
Clains Act). We then reviewthe evidence relating to those i ssues,
viewi ng the facts and inferences in the |ight nost favorable to the
non-novant. Transcontinental Gas Pipe Line Corp., 953 F. 2d at 997.
I f the non-novant sets forth specific facts in support of each
all egation essential to his claim a genuine issue is presented.
Celotex Corp. v. Catrett, 477 U.S. 317, 327, 106 S.Ct. 2548, 2555,
91 L.Ed.2d 265 (1986).



b. Washington's relationship to RTC

No Texas court has decided whether a duty exists in this
uni que fact situation. We are therefore charged with making an
Eri e2 prediction concerning what the Texas courts would do if they
were faced with the question before us.

As a prelimnary matter, we nust determ ne Washington's
relationship to the RTC at the tine of the shooting. The district
court held, and the parties do not dispute, that Washi ngton was a
busi ness invitee. Aninvitee is one who enters onto another's | and
wth the owner's know edge and for the nutual benefit of both
parties. Rosas v. Buddies Food Store, 518 S W2d 534, 536
(Tex. 1975); Ronk v. Parking Concepts of Tex., Inc., 711 S.W2d
409, 411 (Tex.Cv.App.—+Ft. Wrth 1986, wit ref'd n.r.e.). RTC
knew t hat NuLook woul d have soneone in charge of the dry cleaning
operations. Washington, as an enployee of NuLook who benefitted
NuLook and in turn benefitted RTC, was a business invitee under
Texas | aw, according to the district court's analysis. It is well
settled Texas | aw that an occupi er of | and owes a duty of ordinary
care to nmake and keep the premses safe for his invitees.
At chi son, Topeka and Santa Fe Railroad Co. v. Smth, 563 S. W2d 660
(Tex. G v. App. Waco 1978, wit ref'd n.r.e.).

However, regardless of whether Washington was a business
invitee, he enjoyed a l|landlord-tenant relationship with RTC A

landlord is generally not liable to a tenant for injuries caused by

2Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817,
82 L.Ed. 1188 (1938).



an unsafe condition, which can include the unreasonable risk of
harmfromcrimnal intrusions, unless the | andl ord was aware of the
condition at the tine the premses were |let. Exxon Corp. .
Tidwell, 867 S.W2d 19, 21 (Tex.1993). But when the landlord
retai ns sone possession or control over a portion of the prem ses,
it is charged with the duty of ordinary care to the tenant and its
enpl oyees in maintaining the portion retained. | d. In such a
situation the duties owed by the landlord to an enpl oyee of the
tenant are the sane as those owed by the landlord to the tenant.
ld., citing Flynn v. Pan Am Hotel Co., 143 Tex. 219, 183 S. W 2d
446, 449 (1944). Because the duty of ordinary care owed to an
invitee is the sane under Texas |aw as that owed to a tenant in so
far as it pertains to the common area controlled by the | andl ord,
we cannot say that the district court erred in applying invitee | aw
to Washi ngton's cl ai ns.
c. The nature of the duty owed

Cenerally, a | andowner has no duty to prevent crimnal acts
of third parties who are not under the |andowner's supervision or
control. See EIl Chico Corp. v. Poole, 732 S W2d 306, 313
(Tex. 1987). A | andowner does, however, have a duty to protect
invitees on the premses fromcrimnal acts of third parties if the
| andowner knows or has reason to know of an unreasonable risk of
harm to the invitee. Exxon Corp. v. Tidwell, 867 S.W2d 19
(Tex.1993). This duty devel oped out of the prem se that the party
with the "power of control or expulsion"” is in the best positionto

protect against the harm and when that party, by reason of



| ocation, observation or past experience, should reasonably
anticipate crimnal conduct on the part of third persons, that
party has a duty to take precautions against it. 1d. at 21. 1In
this context, Texas courts weigh risk, foreseeability, and
i kelihood of injury against the social utility of the actor's
conduct, the magni tude of the burden of guardi ng agai nst the injury
and t he consequences of pl acing that burden on the defendant. Qis
Eng'g Corp. v. Oark, 668 S.W2d 307, 309 (Tex.1983). Anpbng the
Qis Eng'g factors, foreseeability has |ong been considered the
nmost significant. Corbin v. Safeway Stores, Inc., 648 S.W2d 292
(Tex.1983). Wile the existence of a duty is a question of |aw for
the court to decide, if foreseeability requires resolution of
di sputed facts or inferences, these questions are i nappropriate for
| egal resolution. Kendrick v. Allright Parking, 846 S.W2d 453,
458 (Tex. App. —San Antonio 1992, wit denied).

There was evidence that this tenant alone had ten prior
robberies and RTC had in fact taken precautions against such
incidents by hiring part tine security guards. |If the fact finder
concl udes that RTC had recogni zed the danger and responded to it,
the factual basis of foreseeability nust be resol ved agai nst RTC

In premses liability cases, control is also a central factor
in deciding the question of duty. \Wen an enpl oyee attenpts to
hold soneone with contractual ties to both the land and his
enpl oyer |iable for negligenceinfailing to prevent harminflicted
by a third party which would not have occurred but for the

operation of the business, we nust exam ne whet her the defendant



had the right of control over the security defects which all egedly
led to the injury. Brooks v. National Convenience Stores, Inc.
897 S.W2d 898, 903 (Tex.App.—-San Antonio 1995, n.w h.), citing
Exxon Corp. v. Tidwell, 867 S.W2d 19 (Tex.1993). Texas courts
look to the witten agreenent governing the relationship between
the | andowner and the |essee, as well as any evidence of actua
exercise of control by either party. Tidwell, 867 S.W2d at 22.
It is undisputed in the record on appeal that RTC exercised act ual
control over the safety and security of common area. Wiile the
bedrock issue is right of control, evidence of actual control is
relevant insofar as it shows a right of control not manifested by
the agreenents between the parties, or even in derogation of the
witten agreenents. |d. at 21 n. 3 and 22.
The district court relied on Castillo v. Sears, Roebuck &
Co., 663 S.W2d 60 (Tex.CGv.App.—San Antonio 1983, wit ref'd
n.r.e.), a twelve year old internedi ate appellate court opinion,
whi ch states:
There is no duty upon the owners or operators of a shopping
center, individually or collectively, or upon nerchants and
shopkeepers generally, whose node of operation of their
prem ses does not attract or provide a climate for crine, to
guard against the crimnal acts of a third party, unless they
know or have reason to know that acts are occurring or are
about to occur on the prem ses that pose i mm nent probability
of harmto an invitee; whereupon a duty of reasonable care to
protect against such act ari ses.
ld. at 66. Based on this articulation of the Texas |aw of duty,
the district court concluded that Wshington's summary judgnent

evidence failed because it did not raise a genuine issue of

material fact concerning whether RTC s operation of the Retai



Center "attracted or provided a climate for crinme" or that RTC knew
or had reason to know that "crimnal acts were occurring or were
about to occur that posed immnent probability of harm to an
invitee." The district court's ruling is in error.

The common |aw of torts, including the concept of duty,
evolves in |ight of the changing conditions and circunstances of
society. El Chico Corp., 732 S.W2d at 310-11. Texas courts now
recogni ze that violent crine has becone a significant and pervasive
soci al problem and have i nposed a duty to take affirmative action
to control or avoid increasing the danger from another's conduct
that the actor has at least partially created.® Berly v. D & L
Sec. Serv. & Investigation, I nc., 876 S.W2d 179, 188
(Tex. App. Bal l as 1994, wit denied). This is a broader duty than
the Castillo court recognized in 1983. However, it is at |east
arguabl e that the facts of this case may neet the Castillo test as
wel | .

The record on appeal contains evidence that the |ease was
silent regardi ng who was responsi bl e for providing security in the
parking |ot/comopn area, but that RTC had assuned that
responsibility by hiring an off duty police officer a few hours a

week. There is al so evidence that NuLook had been robbed ten ti nes

3The question of whether RTC "at |east partially created"
the danger that resulted in Washington's injury by negligently
failing to adequately provide for safety and security of the area
is a problemof causation rather than duty. 1In the event this
case survives for trial, Washington nust prove that any such
negl i gence was causally connected to his injuries and damages.
Causation is not before us. Consequently, we do not reach that
guesti on.



prior to Wshington's injury and that the budget devoted to
security had nore than tripled between 1989 and 1992. Further, it
i s undi sputed that the person who shot WAshi ngton gai ned access to
NuLook fromthe common area. Based on this evidence, we find that
Washi ngt on created a genui ne i ssue of material fact concerning both
foreseeability and control. A rational fact finder could concl ude
that the history of repeated robberies in NuLook commtted by
i ndi vi dual s who gai ned access to NuLook's | eased prem ses fromthe
common area, conbined with a rapidly grow ng budget devoted to
provi di ng prem ses security over this sane tine period established
that a crinme problemat the Retail Center directly affecting NuLook
was foreseeable. A rational fact finder could further conclude
that by setting the security budget and deciding the type and
anount of security to provide, the RTC controlled the center's
safety and security response to that problem W therefore hold
that the district court's grant of summary judgnent for RTC on the
gquestion of duty was error.
BREACH AND CAUSATI ON

The district court went on to hold that even assum ng that RTC
had a duty to provide security, Wshington failed to submt
evidence that raised a fact issue as to breach or causation.
Washi ngt on noved to suppl enent the record and to have the district
court reconsider the sunmary judgnent. Because RTC s notion for
summary judgnent was based on the issue of duty, Wshi ngton argued
t hat he did not have notice that the district court would reach the

questions of breach and causation, and for that reason did not



submt summary judgnent evidence on those questions. RTC opposed
the notion, taking the position that the district court's ruling on
duty nooted Washington's clains on breach and causation, and the
district court denied the notion w thout a discussion of its
reasons. On appeal, Washington contends that the district court
erred in denying him the opportunity to supplenent his summary
judgnent record prior to ruling on breach and causation. W agree.

District courts can enter summary judgnent sua sponte, so
long as the losing party has ten days notice to conme forward with
all of its evidence. Judwi n Properties, Inc. v. United States Fire
Ins. Co., 973 F.2d 432, 436-37 (5th G r.1992). The record on
appeal supports Washington's contention that he did not have notice
as required by Rule 56 of the Federal Rules of Cvil Procedure. W
review such failure for harmess error. Leat herman v. Tarrant
County Narcotics Intelligence & Coordination Unit, 28 F.3d 1388,
1398 (5th Gr1994). In this case, we cannot say that the |ack of
noti ce was harm ess. The focus of the notion for sunmary j udgnent
and the district court's order was the issue of duty. When
Washi ngton noved to submt nore evidence, the RTC s response again
focused on the fact that without a finding of duty, breach and
causation were noot. Breach and causation, far from bei ng noot,
may be the central controlling i ssues of Washington's claim The
evi dence should be fully devel oped on sunmary judgnent or at trial
before the court is called upon to decide them RTC contends that
it had no duty to Washi ngton because he was not within the common

area controlled by RTC at the tinme of the shooting. Cearly RTC

10



had no duty to provide security inside NulLook. However, rather
t han duty, Washington's | ocation inside NuLook creates a probl emof
establi shing a causal connection between any breach of duty on the
part of RTC to adequately provide for the safety and security of
the common area and the crimnal activity occurring w thin NuLook.

To summari ze, Washi ngton nust prove that RTC breached its duty
to himas an enpl oyee of a tenant (NuLook) by negligently failing
to provide adequate security in the commopn area and that such
failure was a proximate cause of his injuries and damages.

CONCLUSI ON

For the foregoing reason we REVERSE the summary judgnent

granted by the district court to RTC, and REMAND for further

proceedi ngs consistent with this opinion.

11



