IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10777

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

YSI DRO CASTI LLO, JR, aka Curly,
aka Big Un, GARY RHUDY, THOVAS
CHARLES BROWN, aka Big One,
THOVAS CHARLES BROWN, JR, aka
Little One, CHARLES DUANE BROWWN,
M CHAEL CASTI LLO and DAVI D CASTI LLO
Def endant s- Appel | ant s,

Appeals fromthe United States District Court for the
Northern District of Texas

March 11, 1996
Bef ore GARWOOD, E. GARZA and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant s- appel | ant s (def endants) were convi ct ed of one count
of conspiring to possess with the intent to distribute marihuana in
violation of 21 U S.C. §8 846. Defendant-appellant David Castillo
was additionally found guilty of a second count of possession with
intent to distribute approximately thirty-two pounds of mari huana
inviolation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(D) and 18 U.S. C.
8 2. Def endants now appeal their respective convictions and

sentences. W affirm



Facts and Proceedi ngs Bel ow

Charles Ballard' s Testinony

On March 13, 1993, Charles Ballard (Ballard) was arrested for
possessi on of a box containing mari huana in the trunk of his car.
Ballard thereafter agreed to cooperate wth |aw enforcenent
officials in an effort to apprehend the persons for whom Bal |l ard
was allegedly transporting the marihuana. Seven persons were
subsequently arrested, and, inthe ensuingtrial, Ballard testified
to the follow ng facts.

From approxi mately February 1992 until March 1993, Ballard
transported mari huana by autonobile fromDall as, Texas, to Dayton,
Chio. During this period, Ballard nade between twenty and thirty
such trips, transporting sone two hundred to two hundred fifty
pounds of marihuana each trip.! Generally, Ballard s routine was
to contact soneone from the “Castillo group”—conprised of
defendants Ysidro Castillo, Jr., David Castillo, Mchael Castillo
and Gary Rhudy—upon his arrival in the Dallas area; after neeting
wi th one of these defendants, usually David Castillo, Ballard woul d
wait in a notel for soneone to contact himand |l et himknow that a
mar i huana shi pnent was ready for transport back to Dayton, Ohio.
After returning to Dayton with the mari huana, Bal |l ard woul d cont act
soneone from the “Brown group”—consisting of defendants Thomas

Brown, Sr., Thomas Brown, Jr., and Duane Brown—and arrange for a

! Ballard testified that he transported |ess than this anount of
mari huana on his first tw trips, and that he renenbered
transporting as nuch as two hundred ei ghty pounds on another trip.
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pi ck-up of the marihuana. Thomas Brown, Jr. usually gave Ballard
instructions to make the trips to Dallas, and Duane Brown was npst
often the defendant who picked up the shipnents upon Ballard s
arrival in the Dayton area.

The mari huana was packaged in garbage bags. Oten it was
weighed in Ballard s presence by David and Ysidro Castillo, who
woul d thereafter instruct Ballard to inform Thomas Brown, Sr. and
Thomas Brown, Jr. of the weights.

On his first trip from Dayton to Dallas in February 1992
Bal | ard was acconpani ed by Thomas Brown, Jr.2 Upon their arrival
in Dallas, Brown contacted David Castillo. Ball ard and Brown
subsequently went to David Castillo’s residence, where the three
men |oaded three or four bags of marihuana—a total of 144
pounds—into the trunk of Ballard s car. Bal |l ard and Brown then
returned to Dayton, where they unl oaded t hese bags of mari huana and
pl aced them in the room at the Holiday Air Mtel where Ballard
lived. Thomas Brown, Sr. then arrived at the notel to check the
quality of the marihuana. During the following week, Ballard
wei ghed the mari huana and packaged it in one-pound bags. Ballard
stored the bags in his roomat the notel, and the *“Brown group”
pi cked up bags as they needed them usually by sendi ng Duane Brown.
Ball ard | earned fromdi scussions with nenbers of the “Brown group”

t hat these one-pound bags were sold in Chio for $1,350, and that

2 The 1979 Plynouth Volare driven by Ballard originally bel onged
to Thomas Brown, Sr., but was transferred fromthe nanme of Thomas
Brown, Sr.’s girlfriend, D ana Markunes, to Ballard s nane.
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the “Castillo group” was paid $750 per pound.

Ball ard was sent to Dallas for a second shi pnent roughly one
week following his return to Dayton fromthe first trip. During
this second trip, David Castillo hel ped Ballard | oad approxi mately
two hundred pounds of mari huana into Ballard’ s car. On his return,
Ballard settled into the pattern that would conme to characterize
his return to Dayton from these trips, calling soneone in the
“Brown group”—n this case, Thomas Brown, Sr.—and then packagi ng
and storing the mari huana in his Dayton notel room for the Browns
to pick up as needed.

In addition to picking up marihuana from David Castillo’s
hone, ® Bal |l ard al so | oaded mari huana into his car for transport to
Chio in the garage of the hone of defendant Gary Rhudy and his
wife, Silvia, who was the sister of David, Mchael, and Ysidro
Castillo. At the Rhudys’ hone, mari huana was wei ghed and packaged
in twenty-pound parcels. At least once, Ballard received
assi stance | oading his car at the Rhudy honme from David and Ysidro
Castill o. Ball ard al so picked up marihuana at David Castillo's
pl ace of work, and at Ysidro Castillo’ s hone, both in Arlington,
Texas.

On at least six occasions, Ballard transported suns of noney
fromthe “Brown group” to the “Castillo group.” Usually, Thonas

Brown, Jr. gave Ballard the noney—bundled wth rubber bands in

8 On at |east one occasion, Ballard received assistance from
M chael Castillo in |oading mari huana at David Castillo’s residence
i n Hutchi ns, Texas.



$5, 000 quantities—but Ballard received paynent for the “Castillo
group” at | east once fromThomas Brown, Sr. Thomas Brown, Sr. al so
gave Bal l ard noney on one occasion so that Ballard m ght pay his
rent. However, it was usually David Castillo who paid Ballard for
maki ng these trips, giving Ballard as nuch as $2,000 to $3, 000.

In March 1992, Ballard was visited by David Castillo and
Thomas Brown, Jr. At a bar, the three nen discussed Ballard s
trips.*

On Decenber 30, 1992, Thomas Brown, Jr. took Ballard s 1987
Mercury Marquis and gave hima 1985 Mercury Marquis to take on a
trip to Dallas the follow ng day. During this trip, Ballard
W t nessed M chael Castillo driving the 1987 Mercury Marqui s near
West Menphis, Arkansas. After reaching Duncanville, Texas—n the
Dal | as area—bavid Castillo instructed Ballard to fly back to Dayton
and | eave the 1985 Mercury Marquis in Texas.

In md-January 1993, after neeting in Dayton with Thomas
Brown, Jr. and Mchael and David Castillo, Ballard and M chael
Castillo drove to Dallas. Ballard had been instructed to nmake a
pi ck-up, which Thomas Brown, Sr. coordi nated.

Ballard returned to Dallas on January 14, 1993, and fol |l owed

4 Law enforcenment officials had di scovered this connection between

David Castillo and the “Brown group” prior to this March neeting.
Oficers with the Drug Interdiction Unit at the Dayton, Ohio
airport had “profiled” David Castillo on February 17, 1993, after
Castillo had purchased a one-way ticket to Dallas using cash.
Castillo had been sitting in the Dayton airport with two persons
who left the airport in a Camaro regi stered to Duane Brown. After
| eaving the airport, one of these persons got out of the Camaro and
into a pickup truck registered to Thomas Brown, Jr.
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David Castillo to Ysidro Castillo’s hone in Arlington, where he
pi cked up anot her shi pnent.

Ball ard nade his last trip (driving fromDayton to Dall as, and
then carrying mari huana fromDal |l as back to Dayton) in March 1995.
During that trip, Ballard net with Ysidro, David and M chae
Castillo at the Lace Club in Arlington, Texas, where Ballard was
gi ven one hundred one dollar bills. Later during that trip, while
riding in a jeep, Ballard agreed to continue working for M chael
and Ysidro Castillo, both of whomapparently had sone reservations
about David Castillo. On the norning of March 10, 1993, Ballard
and David Castillo picked up a box containing approximately thirty
pounds of marihuana at the honme of Enrique Castillo. Davi d
Castillo inforned Ballard that the small size of this shipnent was
meant to reflect the “Castillo group’s” dissatisfaction with the
“Brown group’s” delinquency in making their paynents.?®

Ballard left the Dallas area bound for Dayton on March 12,
1993. He was arrested that day.

Subsequent to his arrest, and i n accordance with his agreenent

> In early 1993, |aw enforcenent officials conmbined their efforts
to apprehend the defendants. In February 1993, officials
identified the telephone nunber of David Castillo’s nobile
tel ephone. On March 8, 1993, officials observed Ballard talking
with Ysidro, David, and Mchael Castillo at the Lace Cub in
Arlington, Texas; while at the Lace C ub, they al so observed Ysidro
Castillo hand to Ballard a |arge stack of currency. Cont i nui ng
their surveillance of Ballard, officials wtnessed and phot ogr aphed
a neeting between Ballard and David Castillo the follow ng day.
Subsequently, officials observed Ball ard, together with M chael and
Ysidro Castillo in a jeep, doing “heat runs” in the autonobile in
an effort to detect if they were being followed. The next norning,
of ficials observed Ballard and David Castillo drive to the hone of
Enrique Castillo and place a box into their autonobile.
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to cooperate with |aw enforcenent officials, Ballard proceeded to
Dayton wth the box of marihuana and acted upon his instructions
fromofficials to nake a “controlled delivery.” Ballardtel ephoned
Thomas Brown, Sr., Thomas Brown, Jr., Duane Brown, and David
Castillo on the day he arrived in Dayton, and each of these
conversations was recorded.®

Foll ow ng these conversations, Thomas Brown, Sr. visited
Ballard at his notel room After learning that Ballard was in
possession of only thirty pounds of mari huana, Brown stated that it
was not enough to “nmess with” and left.

Later that evening, Duane Brown arrived at Ballard s note
roomand the two nmen noved the box of mari huana fromBallard s car

to Brown’s. Brown then gave Ballard $500 and left with the

® In his conversation with Thomas Brown, Sr., Ballard—using the

agreed-to “code” — nfornmed Thonmas Brown, Sr. that he had arrived in
Dayton with a shi pnent, and asked when t hey shoul d neet: “Lets play
.. What tinme do you want to tee off?” Thomas Brown, Sr.
responded “Just stay there.” In a subsequent conversation,
Ball ard told Duane Brown that he had “[b]rought back about thirty
dozen golf balls. . . . Thought we’d play.” Duane Brown’ s response
indicated to Ballard that Duane and Thomas Brown, Jr. w shed to
keep the news of Ballard s possession of marihuana from their
father: after asking Ballard if he had tal ked to “Dad,” Duane Brown
said, “Tell himyou n1sunderstood him . . . noballs at all . .
Tommy will call you. Duane cal l ed Ballard back and told Ballard
not to say anything about their conversation and indicated that
Ballard was going to receive tw pounds of marihuana. Not | ong
thereafter, Thomas Brown, Jr. called Ballard and asked if his
father knew that Ballard was in possession of marihuana; he then

stated, “l just wanted to know what Dad knew cause | was just goi ng
to keep that for, . . . and do it nyself . . . I'll send Duane over
there and take care of you. . . . |’m supposed to give you
sonet hi ng.”



mar i huana. ’

Also later on the night of March 13, 1993, Ballard called
David Castillo and told himthat the amount of mari huana in the box
had not been enough for “Big One”, but that “Little One” had taken
it.® Ballard understood Castillo’s response to nmean that a | oad of
mar i huana woul d need to be picked up for Thomas Brown, Sr. |ater
that week. Additionally, when Ballard informed Castillo that he
had received only $500 for his role in the nost recent shipnent,
Castillo responded in a way that indicated to Ballard that Castillo
pl anned to contact Thomas Brown, Jr. and instruct Brown to give
Bal | ard anot her $500.°

On March 14, 1993, Thomas Brown, Sr. telephoned Ballard and
asked Ballard to cone to his hone. \Wen Ballard arrived, Brown
spoke about Duane Brown’s arrest and advised Ballard that, since
Bal | ard m ght al so be under surveillance, he should | eave town for
awhile. After |eaving Brown’s hone, Ballard foll owed i nstructions

from law enforcenent officials and tel ephoned David Castill o,

" Law enforcenent officials conducting surveillance of Ballard s

not el observed (1) Duane Brown’s arrival at the notel, (2) a short
conversation between Ball ard and Duane Brown, and (3) the transfer
of the box containing mari huana fromBallard s car to Brown’ s car.
Oficials arrested Duane Brown later that evening after Brown
attenpted to open the box. One pound of mari huana was in the box,
along with the tel ephone books that officials had used to repl ace
twent y- ni ne pounds of the mari huana when Ball ard agreed to perform
the “controlled delivery.”

8 David Castillo responded, “Well, that’s all right. Well, we'll
take care of Big One cone this week.”

° David Castillo’s response was, “I’Il talk to himtoday and tel
himto give you another five . . . | told himto give you one.”



i nform ng hi mabout Duane Brown's arrest. 1

On March 17, 1993, Ballard went to Dallas at the direction of
| aw enforcenent authorities. During the week he stayed in Dall as,
Bal | ard had tel ephone conversations with David Castill o and Thonas
Brown, Sr., telling both that he was in Georgia. David Castillo
di scussed his intentions of getting the noney from the “Brown
group” that he believed was overdue. Thonmas Brown, Sr. revealed to
Ballard that the “Brown group” harbored certain suspicions
regarding Ballard in light of the fact that Ballard had not been
arrested and that the police had a videotape of certain events.

On March 29, 1993, Ballard net with David Castillo and Gary
Rhudy at a restaurant parking lot in Chio. During this neeting,
Bal |l ard gave David Castillo general directions to Thonas Brown,
Jr.’ s | ake house in Russells Point, Chio; Castillo wanted to speak
with Brown about his overdue debts. Also, Castillo agreed to set
up a delivery for Ballard—who clainmed that he needed work—t o an

unspecified third party. !

 I'n response, David Castillo told Ballard to stay in his roomand

to quit telephoning him Castillo also advised Ballard that he
woul d travel to Dayton soon, and that he would tell “hint (Thomas
Brown, Jr.) to give Ballard “about five” ($500).

1 On May 10, 1993, David Castillo had an intercepted conversation
with Ballard in which Castillo asked Ballard, “You ready to go to
wor k?” After indicating a reluctance to deal with Thomas Brown,
Jr., Castillo stated that he was wlling to work with “Big One”
(Thomas Brown, Sr.), that “He (Ysidro Castillo) wants you to cone
down,” and that he would find out “when he (Ysidro Castillo) wants

you here.” In a later conversation on the sane day, Castillo told
Ballard that “1’m gonna hear fromhimin the norning. . . . Just
sit tight . . . I'"lIl call you.” On May 13, 1993, Castillo and

Ballard continued their discussion concerning this anticipated
shi pnent .



Sonetinme thereafter, Ballard nmet wth David and Ysidro
Castillo at the Lace Club in Arlington, Texas, to discuss atripto
Chio. Ysidro Castillo told Ballard that he woul d probably agree to
work with the “Brown group” if a deal could be arranged to his
satisfaction. On May 20, 1993, Ballard and Ysidro Castillo drove
around and continued this discussion.?'?

In his next neeting with Ysidro and M chael Castillo, Ballard
was able to persuade the Castillos that Duane Brown had asked hi m
to keep the DPS tapes. Apparently believing this story, the
Castillos discussed their anticipated marihuana deal wth the
“Brown group” and gave Ballard approximately $120. 13

On May 27, 1993, Ballard and David Castillo nmet at a
restaurant in Arlington, Texas, and di scussed Castill o’ s suspicions
of Ball ard. The two nmen were joined by Ysidro Castillo in the
parking lot and the three continued this conversation. The

Castillos noted that they had observed police officers all around

12 Law enforcement officials conducted surveillance of this

meet i ng. Additionally, on May 23, 1993, agents intercepted a
t el ephone conversati on bet ween Thomas Brown, Jr. and David Castillo
in which Brown warned Castillo that, “W just found out [Ballard
is] working for the narcotics squad in Dallas.” Brown explained
t hat bl ank cassette tapes i ssued by the Departnent of Public Safety
had been uncovered under Ballard' s bed wth a recorder. Castillo
responded, “I’mgonna get hold of Big'un today . . . I'll let him
know about that [sic] what you just told ne.”

3 Followi ng this conversation between the Castillos and Ball ard,
| aw enforcenment officials observed Ysidro and M chael Castillo in
a car registered to Silvia Rhudy at the notel where Ballard was
st ayi ng.
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Ball ard.** The Castillos voiced their concern that Ballard was, at
the very least, being followed by | aw enforcenent officials.
1. Evidence Seized

In a search of the hone of Thomas Brown, Sr., |aw enforcenent
officials seized two tel ephone books and a cassette tape wth a
Texas Departnment of Public Safety |abel that was identical to the
five or six tapes that had been issued to Ballard. It was the
di scovery of these tapes in Ballard's room that purportedly
conprom sed Ballard' s role as an infornmant.

In a search of the honme of Thomas Brown, Jr., officials seized
the certificate of title to a 1979 Plynouth Volare registered to
Charles Ballard and show ng D ana Markunes, Thomas Brown, Sr.’'s
girlfriend, as the previous owner. A handwitten letter was al so
sei zed, which letter stated:

“What’s up Tommy? Just a few lines to et you know to

get in touch with ne. | talked to Ralph and he told ne

to reach you. | thought you mght want to | ook nme up

Call me at Donna, Texas, 512-464-3620 or Dave Castillo’s,

214-225-4406 or wite ne back at Curly [Ysidro] Castill o,

Route 1, Box 316-M Donna Texas 78537."

Witten on the back of this letter was “214-296-9230," the
t el ephone nunber of the Royal Inn in Duncanville, Texas. “Room

209" was also witten on the back of this letter. This was the

room that Ballard checked into on Mirch 19, 1992. Oficials

4 On June 2, 1993, David Castillo called Thomas Brown, Jr. In
this intercepted conversation, Castillo told Brown, “And Brother
said, ‘Wll, | don't need him’ | said, ‘Wuatever, we don't need
him’ . . . He told ne to howler at you, see what y’'all wanted to

do. Y all want to fish we can go or | can go up there and we’ ||
talk about it.”
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additionally seized a letter to which were attached ads for Kkits
used to detect wiretaps, and a piece of paper on which was witten
“214-698- 1452, Dave, 5:30."

In a search of the honme of Ysidro Castillo, officials seized
an electronic and a manual scale, both of the type used to weigh
drugs. Subsequent anal ysis of these scal es uncovered trace anounts
of cocaine on both. Oficials al so seized rubber bands of the type
used to band nmoney and $2,301 in currency.

In a search of the honme of Mchael Castillo, officials seized
a gray suitcase that held fourteen clear plastic bags containing a
total of 18.10 pounds of marihuana. One of Ysidro Castillo’s
fingerprints was | ater di scovered on one of these bags. Oficials
also found in the hone a .357 revol ver and anmuni tion, an address
book, and docunents containi ng suspected drug notes.

In a search of the hone of Gary Rhudy, officials seized atote
bag contai ni ng 10. 06 ounces of mari huana and pi eces of cardboard on
whi ch handwritten notations had been made in black and red ink.?*®
Di scovered on these pieces of cardboard were .22 grans of
mar i huana. Ysidro Castillo and Gary Rhudy were present at Rhudy’s
honme at the tinme of this search

Finally, at the tinme of his arrest, David Castillo was in
possession of a briefcase that contained the tel ephone nunbers of
Thomas Brown, Sr., Thomas Brown, Jr., and Ballard, as well as

recei pts and apprai sals for a $4, 848 Rol ex wat ch, a $1, 100 pendant,

% Agent Tranel testified that these markings matched the “drug

notes” seized at the hone of Mchael Castillo.
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and a $3,525 ring.
I11. DEA Special Agent Doug Tranel’s Testinony

Agent Tranmel was called as a governnent witness to testify
regardi ng evidence conpiled through the use of: (1) a wiretap of
David Castill o' s hone and nobil e tel ephones, and (2) pen registers
aut hori zed for the tel ephones of other defendants. Agent Tranel,
together with other agents, constructed “summary charts” of the
evi dence so obtai ned; these charts included tel ephone nunbers, pen
regi ster nunbers, dates, and tines. Agent Tranel testified that
the records from which the “summary chart” information was taken
were al so in evidence.

The governnment created these “summary charts” in an effort to
suppl enent the testinonial evidence against the defendants wth
docunented telephone calls, dates, and tines. As the (DEA)
adm nistrative agent in charge of the wiretap and aut hor of these
charts, Agent Tranmel was called to testify regarding these
summari es of the volum nous records already in evidence. |In the
course of this “summarization,” however, Agent Tranel offered
consi derabl e testinony that did not directly bear on these “summary
charts.” In fact, Agent Tranel “summarized” portions of the |ive
testinony previously introduced in the governnent’s case, doing so
inthe context of discussing, anong ot her topics, the activities of
Ball ard and Ysidro Castillo—follow ng the placenent of a tel ephone

call —in | oadi ng approxi mately 250 pounds of mari huana. ®

 I'nrelevant part, the transcript of Agent Tranel’s testinony on

this point reads:
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V. Jim Spencer’s Testinony

“Q He calls the sane one?

A

Q
A

A

Q
A

Call s the sane nunber.

And then what happens later that day, sir?

Charles Ballard goes to Ysidro Castillo, Jr.’s house and
he, David—he and David and Ysidro |oad approxi mately
250 pounds of marij uana.

Ms. Hew ns: Your Honor, | object. This is hearsay.
This gentl eman was not present, and he has no personal
know edge.

Ms. Roner o: Your Honor, this is sunmary testinony.

The Court: Al right. Sustained— nean, overrule
the objection. He may answer that.

Al right. Now, Charles Ballard and Ysidro Castillo and
David Castillo |l oad up a | oad of marijuana, approxi mately
250 pounds; is that correct?

Yes, ma'’am that is correct.

And this is on 11/25/92?

Yes, npn’am that is correct.”

Later in the course of Agent Tranel’s testinony, counsel for Ysidro
Castillo made the foll ow ng objection:

“Ms. Hew ns: Your Honor, | renew ny objection at this
time under Rule 1006. The purpose of the chart and
pur pose of summary testinony is to sunmarize vol um nous
docunent s. It is not to permt or to sunmarize the
testi nony of another individual.”

Joining inthis contention, counsel for Thomas Brown, Jr. clarified
that his objection was to Agent Tranel’s testinony as to how Thonas

Brown, Jr.

obt ai ned possession of Ballard s Mercury Marquis:

“Q On 12/30/92, what happened, sir?

A

Q
A

As Ballard—M. Ballard testified, Tom Jr. picked up
his vehicle at the Holiday Mdtel in Onhio.

Pi cked up whose vehicl e?
Picked up M. Ballard' s ‘87 Lincoln Marquis.”
14



Navarro County Sheriffs’ Captain Jim Spencer also testified
regarding certain “summary charts” of telephone conpany toll and
subscri ber records already admtted into evidence. Specifically,
Captain Spencer detailed (1) telephone calls charged to David
Castill o—made to Chio, (2) calls charged to M chael Castill o—nade
to and from Ohio, and (3) calls charged to Gary and Sylvia
Rhudy—rade from Kent ucky, Arkansas, and Ohio.

V. Di sposition in Court Bel ow

On August 8, 1994, a jury found Ysidro Castillo, Jr., David
Castillo, Mchael Castillo, Thomas Charles Brown, Sr., Thonas
Charles Brown, Jr., Charles Duane Brown, and Gary Rhudy quilty of
conspiring—together with Charles Ballard, Sherill Raper,?! and
Enrique Castillo—to distribute and to possess with intent to
distribute (1,000 kilogranms or nore of) narihuana. The jury
additionally found David Castillo guilty of possession with intent
to distribute approximately thirty-tw pounds of mari huana.

Accordingly, the district court sentenced the defendants as
follows: (1) Ysidro Castillo, Jr.—216 nonths; (2) David Castillo
—188 nonths on count one of the indictnent and sixty nonths on
count two, to run concurrently; (3) Mchael Castillo0o—168 nonths;
(4) Thomas Brown, Sr.—216 nonths; (5) Thomas Brown, Jr.—230
nmont hs; (6) Duane Brown—136 nont hs; and (7) Gary Rhudy—121 nont hs.

 Ballard testified that, on May 14, 1993, at Thomas Brown, Sr.’s
direction, he went to Houston, Texas, to pick up a shipnent of
mar i huana. I n Houston, Ballard net wwth Sherill Raper. However,
because Raper’s suppliers would not agree on a price, Ballard | eft
Houst on w t hout picking up any mari huana.
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The sentences of Thomas Brown, Sr., Ysidro Castillo, and David
Castillo were enhanced, pursuant to U S.S.G § 3Bl.1(a), based on
their roles as organizational |eaders. Addi tionally, the court
i nposed five-year terns of supervised rel ease agai nst each of the
def endant s.
Al l seven defendants gave tinely notice of appeal.
Di scussi on

Deni al of Mdtions for Severance

Def endant s*® argue that the district court prejudiced their
rights by denying the Browns’® pretrial notions for severance. W
reviewthe district court’s denial of these notions for an abuse of
di scretion. United States v. Thomas, 12 F.3d 1350, 1363 (5th
Cr.), cert. denied, 114 S.Ct. 1861 (1994).

Citing United States v. Prewitt, 34 F.3d 436, 440 (7th Gr.
1994), the defendants <contend that their conflicting and
irreconcilable differences, the nassive anount of conpl ex evi dence
(impossible for the jury to separate by defendant), the

incrimnating statenents nade by a co-defendant, and the gross

5 Wil e Thomas Brown, Sr., Thomas Brown, Jr., and Duane Brown have
jointly filed a single brief on appeal, Ysidro Castillo, David
Castillo, Mchael Castillo, and Gary Rhudy have filed individual
briefs. However, each defendant specifically adopts all of the
applicable points of error raised by the other defendants.

¥ Thomas Brown, Jr. and Duane Brown filed pretrial notions for
severance, and Thomas Brown, Sr. joined in the oral notions for
severance presented after the governnent rested. As Thonmas Brown,
Sr.’s failure to nove for severance before trial resulted in a
wai ver of that request, we consider only the district court’s
denial of Thomas Brown, Jr.’s and Duane Brown’s notions for
severance. See Fed. R Cim P. 12(b)(5) and (f).
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disparity of evidence between def endants necessitated severance in
this case, and the district court’s failure to grant the Browns’
pretrial notions therefore constituted reversible error.

We need not address the Seventh Circuit’s decisioninPrewtt,
however, as it is clear that those criteria have not been
established in the present case. First, the defendants’
conflicting and irreconcilable differences, if any, existed in the
operation of their drug schene, and not wthin the context of their
def ense. Second, while the defendants do assert that the
consi derabl e anbunt of conplex evidence presented at trial would
“blur” in the mnds of the jurors, they articulate no reasonable
support for this assertion;? noreover, in Thomas, we observed t hat
“the mere presence of a spillover effect does not ordinarily
warrant severance.” 12 F.3d at 1363 (citation omtted). Third,
there was no incrimnating statenent by a co-defendant admtted at
trial that would not have been adm ssible in (post-severance)
separate trials, and Ballard s testi nony woul d have been avail abl e
in any event. Finally, this Court has clarified that “a
quantitative disparity in the evidence ‘is clearly insufficient in
itself to justify severance.’”” 1d. (citation omtted).

Furthernore, while there does not appear to have been any such

conflict in the present case, we held in Thomas that severance is

20 There is no nerit to the defendants’ suggestions that the
pi eceneal nature of the governnent’s presentation of its case and
the shared surnanes of the defendants would render the jury’'s
efforts to “conpartnentalize” the evidence—as required by
Prew tt—inpossible.”
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not automatically required nerely because co-defendants present
mut ual | y antagoni stic defenses. |d. Determ nations concerningthe
risk of prejudice in this context nust generally be left to the
sound di scretion of the district court if we are to give any wei ght
to the rule that “persons indicted together should be tried
together, especially in conspiracy cases.” ld. (quoting United
States v. Pofahl, 990 F. 2d 1456, 1483 (5th Cir.), cert. denied, 114
S.Ct. 266 (1993)).

Finally, even if sonme not overwhel mng risk of prejudice had
resulted from the district court’s denial of the notions for
severance, the court properly instructed the jury that: (1) the
verdi ct as to each defendant shoul d be based solely on the evi dence
about that defendant; and (2) nenbership in a conspiracy nust be
showmn by a defendant’s own acts and statenents. These
instructions, which the jury is generally presuned to have
fol |l owed, reduced any such risk of prejudice. Id.

1. Fatal Variance

Def endants contend that, while the indictnent all eged a single
conspiracy, the evidence presented at trial denonstrated the
exi stence of nmultiple conspiracies. More specifically, defendants
argue that the governnent’s evidence proved the existence of
several conspiracies, but did not prove that each defendant agreed
wth one or nore of his co-defendants to participate in all of
t hese conspiracies; therefore, a fatal variance exi sted between the
indictment (and jury charge)—which contenplated a single

conspi racy—and t he evi dence adduced at trial.
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The district court expressly instructed the jury that:
“. .Multiple Conspiracies

You must determ ne whet her the conspiracy charged in the
i ndi ctnment existed, and, if it did, whether the defendant
was a nenber of it. If you find that the conspiracy
charged did not exist, then you nust return a not guilty
verdi ct, even though you find that sonme ot her conspiracy
existed. If you find that a defendant was not a nenber
of the conspiracy charged in the indictnent, then you
must find that defendant not guilty, even though that
defendant my have been a nenber of sone other
conspiracy.”

“[J]Juries are presuned to follow their instructions.” Uni ted
States v. Thomas, 12 F. 3d 1350, 1363 (5th Cr.) (citation omtted),
cert. denied, 114 S. Ct. 1861 (1994). Furthernore, ajury’s finding
that the governnent proved a single conspiracy nust be affirned
unl ess the evidence—and all reasonable inferences which nmay be
drawn—exam ned in the light nost favorable to the governnent woul d
preclude a finding by reasonable jurors of a single conspiracy
beyond a reasonabl e doubt. United States v. DeVarona, 872 F.2d
114, 118 (5th Cir. 1989).

This Court has previously held that, in determ ning the nunber
of conspiracies proved at trial, the principal factors to consider
are: (1) the existence of a common goal, (2) the nature of the
schene, and (3) overlapping participants in the various dealings.
United States v. R cherson, 833 F.2d 1147, 1153 (5th Gr. 1987).
In the present case, there was sufficient evidence to support the
jury’s finding of the single conspiracy alleged in the indictnent.
Bet ween February 1992 and March 1993, Ballard nmade approxi mately
twenty to thirty trips between Texas and OChio, transporting

shi pnents of mari huana and currency. Thomas Brown, Sr. and Thomas
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Brown, Jr. took primary responsibility for instructing Ball ard when
to make trips to Texas. Duane Brown was nost often the person from
t he “Brown group” who woul d pick up the mari huana fromBall ard once
atrip fromTexas had been conpl eted, occasionally hel ping Ballard
wth the unloading as well. David Castillo was Ballard s principal
contact in Dallas, often relaying information and instructions
between Ballard and Ysidro Castillo. Ysidro Castillo, together
with David and M chael Castillo, assisted in the various functions
related to the weighing and |oading of marihuana for Ballard s
trips back to Ghio. Gary Rhudy permitted marihuana to be stored,
wei ghed, packaged, and | oaded into Ballard s vehicle in the garage
of his hone.

Thus, between February 1992 and March 1993, each of the
def endants played sone role in facilitating the transportation of
more than 1,000 kilogranms of marihuana from OChio to Texas for
distribution. Throughout this enterprise, the suppliers, the node
of transport, and the purchasers renmai ned constant. Therefore, the
jury could reasonably infer the existence of a single conspiracy
involving all of the defendants. See United States v. Puig-
Infante, 19 F. 3d 929, 936 (5th Gr.), cert. denied, 115 S.C. 180
(1994). Furthernore, inlight of the court’s instruction regarding
“multiple conspiracies,” even if there had been sone risk of
prejudice resulting from this alleged variance between the
i ndi ctment and sonme of the evidence adduced, the defendants were
adequately shielded fromsuch risk

I11. Insufficiency of the Evidence
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A A Si ngl e Conspiracy

As discussed, supra, the governnent presented sufficient
evidence to support the jury's reasonable inference that the
defendants participated in the single conspiracy charged. To
adduce sufficient evidence that each defendant engaged in this
single narcotics conspiracy, the governnent was required to prove
beyond a reasonable doubt: (1) the existence of an agreenent
between two or nore of the defendants to violate narcotics |aws,
(2) that each alleged conspirator knew of the conspiracy and
intentionally joined init, and (3) that each all eged conspirator
voluntarily participated in the conspiracy. United States .
Crain, 33 F.3d 480, 485 (5th GCr. 1994), cert. denied, 115 S. C
1142 (1995). In this case, the evidence which supported the jury’s
finding of a single conspiracy—evidence of the defendants’
repeated, coordinated, and extensive facilitation of |[large
shi pnents of mari huana and currency between Chio and Texas—al so
sufficiently denonstrates that each defendant knowi ngly and
voluntarily joined in this mari huana trafficking with the comon
goal of profiting therefromby the continued necessary cooperation
of the parties to the ongoing schene. Foll ow ng the anal ytica
framework of United States v. Mrris, 46 F.3d 410, 415-17 (5th
Cr.), cert. denied, 115 S. Ct. 2595 (1995), we conclude that the
evi dence supports a finding of conspiracy as all eged.

B. Gary Rhudy Shown to Be a Co-conspirator

Rhudy argues that the evidence presented by the governnent

failed to denonstrate that he had know edge of, and voluntarily
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participated in, the alleged conspiracy. Rhudy does, however,
concede that the governnent adduced evidence that: (1) Ballard was
in the garage at Rhudy’s hone “on occasion”;?' (2) Rhudy was with
David Castillo in Chio at a neeting between Ballard and Castillo
concerning the conspiracy; (3) Rhudy’s wife, Silvia, was the sister
of Ysidro, David, and Mchael Castillo; (4) a nunber of tel ephone
calls between nenbers of the conspiracy were charged to Rhudy’s
home and credit <card; (5) pieces of cardboard displaying
handwiting, matching the drug notes seized at Mchael Castillo’'s
home, were found in the Rhudys’ garage; and (6) marihuana was
sei zed in the Rhudys’ garage, Rhudy being present.

We reviewthis contention to determ ne whether, after view ng
the evidence in the light nost favorable to the verdict, a
reasonable jury could have found that Rhudy was a know ng and
vol untary conspirator beyond a reasonabl e doubt. United States v.
Triplett, 922 F.2d 1174, 1177 (5th Cr.), cert. denied, 111 S . C
2245 (1991). The evidence adduced at trial was sufficient to
support the jury’ s verdict that Rhudy was such a participant in the
al | eged conspiracy. “A defendant need only have had a mnor role
in the conspiracy, once it is shown that he voluntarily agreed to
participate.” United States v. MKinney, 53 F.3d 664, 672 (5th
Cr.), cert. denied, 116 S.Ct. 261 (1995).
I V. Findings and Concl usi ons at Sentencing

A Adjustnents for Defendants’ Roles in the Conspiracy

2 Ballard testified that mari huana was stored, wei ghed, packaged,

and | oaded into his vehicle in the Rhudys’ garage.
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Thomas Brown, Sr., Ysidro Castillo, and David Castill o argue
that the district court erred when it upwardly adjusted their
respective sentences to reflect their organi zational or | eadership
roles in the conspiracy. At sentencing, the court adopted the
recommendations made in the presentence investigation reports
(PSRs) prepared for Thomas Brown, Sr. and Ysidro Castillo and
increased their respective base offense levels by four Ilevels
pursuant to U.S.S.G 8§ 3Bl.1(a); the court thereby concluded that
Thomas Brown, Sr. and Ysidro Castillo were—as stated in their
PSRs—organi zer[s] or leader[s] of a crimnal activity that
involved five or nore participants or [] otherw se extensive.”
Concl udi ng, however, that David Castillo was a “manager or
supervi sor (but not an organizer or |leader)” pursuant to § 3Bl.1
the court departed fromthe recommendati on nmade in David Castillo’s
PSR and i ncreased his base offense |level by only three |evels.

We review the district court’s findings in this context for
clear error. United States v. Narvaez, 38 F.3d 162, 166 (5th Cr
1994), cert. denied, 115 S . C. 1803 (1995). In addition to
Ball ard’ s testinony regardi ng the rol es of these defendants, supra,
the district court considered the followng information fromthe
PSRs of these defendants: (1) Thomas Brown, Sr. participated inthe
decisionto hire Ballard, instructed Ballard regardi ng when to nake
trips to Texas, served as Ballard s principal contact upon
Ballard’s return from Texas wth marihuana, gave Ballard
instructions as to what to do with the marihuana, and funded an

attenpt to purchase two hundred pounds of marihuana froma third
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party in Houston, Texas; (2) Ysidro Castillo was the | eader of the
organi zation in Texas, also storing marihuana in his hone and
assisting in the |oading of marihuana; (3) David Castillo was one
of the | eaders of the Dall as organi zation, relaying instructions to
Bal | ard, generally assisting Ysidro Castillo, and al so
participating in the loading of marihuana.?® |In light of the
evi dence before the district court, the court’s findings were not
clearly erroneous.

M chael Castillo argues that the district court’s refusal to
depart downwardly two | evels fromhis base of fense | evel —pur suant
to US S G 8 3Bl.2(b)—+n consideration of his professed m nor
participation in the conspiracy constituted clear error. However,
in United States v. Trenelling, 43 F.3d 148 (5th Cr. 1995), this
Court held that a district court should not nake an adjustnent for
m nor participation nerely because the defendant’s participationis
sonewhat |ess than the other participants’; to warrant such a
downwar d adj ustnent, the defendant’s participation nust be “enough
| ess so that he at best was peripheral to the advancenent of the
illicit activity.” 1d. at 153. In Trenelling, we held that the
defendant’ s actions in bringing the buyers and sel |l ers together for
the transaction were not “peripheral” so as to nerit a downward

departure. | d. Therefore, considering the evidence of M chael

2  In relying on these PSRs, as well as the testinony at trial

concerning these defendants’ respective roles in the conspiracy,
the district court did not deny these defendants due process.
United States v. Montoya-Ortiz, 7 F.3d 1171, 1180 (5th GCr. 1993).
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Castillo' s participationin this conspiracy,? the district court’s
decision not to nmake a downward adjustnent was not clearly
erroneous.

B. Quantity of Drugs Attributable to Defendants

The defendants contend that the district court failed to nmake
the specific findings required to attribute to each defendant the
entirety of the 1,000 kilogranms of marihuana alleged in the
i ndictrment.?* At the Browns’ sentencing hearing, counsel for Thonas
Brown, Jr. objected to the “findings of the Court,” but failed to
specify the grounds for his objecti on—assum ng such an objection
was incorporated within this general challenge—to the court’s

findings regardi ng the quantity of mari huana attri butabl e to Thonas

#  The evidence adduced at trial, together with the observations

in Mchael Castillo’' s PSR, presented the followng details of his
participation: Mchael Castillo (1) assisted in the |oading of
mar i huana on at | east one occasion, (2) nade at |east one trip to
Chio—+n an autonobile ordinarily used by Ballard to ship
mar i huana, (3) was present at one neeting with Ballard, Ysidro
Castillo, and David Castillo and at another with only Ballard and
Ysidro Castillo, (4) purchased a 1993 Chevrol et Corvette for which
Ysidro Castillo made a ($18,000) cash deposit, and (5) was in
possessi on of approximtely 18 pounds of mari huana and a firearm
when | aw enforcenent officials searched his residence.

2 The district court adopted the recommendati ons set out in the
def endants’ respective PSRs concerning the quantities of mari huana
attributable to each defendant for sentencing purposes: (1) Thomas
Brown, Sr.—3,574 pounds (included 200-pound transaction in
Houst on) ; (2) Thomas Brown, Jr.—3,374 pounds; (3) Duane
Brown—3, 374; (4) Ysidro Castillo—4, 974 pounds (i ncluded 200- pound
transactions in Arkansas and Mchigan); (5) David Castillo—4,574
pounds; (6) M chael Castillo—4,592 pounds (included the 18 pounds
of mari huana sei zed during the search of his hone); (7) Gary Rhudy—
4,574 pounds. These (PSR) recommendations were based on the
prem se, stated in each PSR, that the Castillos as a whole were
responsible for 4,574 pounds of marihuana, and the Browns were
collectively responsible for at |east 3,374 pounds of mari huana.
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Brown, Jr.

In United States v. Cark, 67 F.3d 1154 (5th Cr. 1995),
petition for cert. filed, No. 95-7511 (Jan. 16, 1996), this Court
observed that, under the sentencing guidelines, a defendant who
participates in a drug conspiracy is accountable for the quantity
of drugs that is attributable to the conspiracy and reasonably
foreseeable to the individual defendant. Id. at 1164. The
district court nmust therefore make two findings: (1) the quantity
of drugs attributable to the entire conspiracy; and (2) the
quantity of drugs that each defendant knew or shoul d have known was
invol ved in the conspiracy. See United States v. Quiroz-Hernandez,
48 F.3d 858, 870 (5th Gr. 1995).

At the Browns’ sentencing hearing, the district court held
t hat :

“So based on all of the evidence that | have before ne
and the evidence that | heard at trial, particularly the
evidence that | heard at trial, and also the fact that it
is obviously clear the Castillos were noving |arge
anounts of marijuana based on the notes and t he evi dence
that was found, and a ot of it was going up to Dayton

And so while we can’t determne a precise anount, |
believe it 1is a finding that | can nake by a
pr eponder ance, based on all of the evidence that | heard,
i ncl udi ng especially the evidence at trial, that at | east
1,000 kilograns nmade their way up to Dayton and that
these defendants were involved in that anmount of
marijuana trafficking.

So that will be the finding of the Court, that each
of these defendants jointed [sic] the conspiracy fromthe
beginning as alleged in the indictnent, this February
1992 date; that they were nenbers of the conspiracy from
that date through the end of the conspiracy as alleged in
the indictnent; that the anounts of marijuana that they
were involved in was in excess of 1,000 kil ograns.

That certainly their levels of involvenent are
different . . . But that the anmounts were within the
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scope, this 1,000 kilograns was within the scope of the

agreenents that were entered into in the conspiracy that

were entered into by these defendants of which they were

a part, and that these anmpbunts were also reasonably

foreseeabl e to t hese def endants wi t hout know ng t he exact

anounts, as they don’t have to know, they knew what was
going on, that they were involved in nmarijuana
trafficking, and so the anounts were within the scope of

t he agreenent and reasonably foreseeable to each of the

def endants.”

Simlarly, at the sentencing hearing for Ysidro Castill o,
David Castillo, and Gary Rhudy, the district court concluded that
the quantities of mari huana recommended in the PSRs were properly
attributable to these defendants as “within the scope of the
agreenent” and “reasonably foreseeable” to them ?®

At Mchael Castillo’ s sentencing hearing, the district court
concluded that M chael Castillo had been involved throughout the
duration of the conspiracy, and that it was reasonably foreseeabl e
to him—and within the scope of his agreenment with the other
def endants—2that at |east a thousand kil ograns of marijuana would
be trafficked by [his] famly.”

W review these findings by the district court for clear
error. See United States v. Puig-Infante, 19 F.3d 929, 942 (5th
Cir. 1994). In nmaking these findings, the district court expressly
drew upon corroborated testinony that Ballard transported shi pnents

of marihuana on at |east eighteen occasions. Bal | ard further

% Wth regard to Gary Rhudy, the court determined that he joined
the conspiracy in July 1992, so only 2,400 pounds of the mari huana
involved in the greater conspiracy (commenced in February 1992)
were attributable to him
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testified that these shipnents averaged from 200 to 250 pounds. 25
Addi tionally, the governnment adduced considerable evidence
denonstrating that each defendant was a voluntary and know ng
participant in the conspiracy.

Furthernore, the district court’s findings in the defendants’
respective sentencing hearings were clearly adequate and
sufficiently specific to conply with US.S.G § 1B1.3.% “Were
there is no drug sei zure or the anmount seized does not reflect the

scale of the offense the sentencing guidelines recognize
that a district court nust approxinmate the quantity of drugs at
issue. U S.S.G § 2D1.1 comment. (n.12). 1In the present case, the
district court set forward its conputations in estimating the
quantities of marihuana attributed to the conspiracy and to the
i ndi vi dual defendants. Based on the evidence before the court, and
in light of the fact that the vast mgjority of the marihuana
involved in this conspiracy was never seized, the district court’s
findings of fact—estimating the quantities of drugs attributable

to the individual defendants—were not clearly erroneous.

V. I nstruction That Jury Need Not Determ ne Quantities

% These 18 corroborated mari huana shi pnents woul d not have to have

aver aged much nore than 120 pounds in order for the total anount of
mar i huana to have exceeded 1,000 kil ograns.

% Thomas Brown, Sr. and Thomas Brown, Jr. filed witten objections
to the quantities of marihuana attributed to them in their
respective PSRs; the district court adopted these PSRs (as
clarified) in determning the defendants’ sentences; M chael
Castillo, Gary Rhudy, David Castillo, Ysidro Castillo, and Duane
Brown al so objected to the quantities of marihuana attributed to
themin the addenda to their respective PSRs.
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The defendants contend that the district court erred by
instructing the jury that the evidence need not establish that the
quantity of marihuana was as alleged in the indictnent, but only
t hat a neasurabl e anount of mari huana was involved with regard to
the acts charged in the indictnment. Specifically, the defendants
argue that the 1,000 kil ogramquantity of mari huana alleged in the
i ndictment constituted an elenent of the offense, which the jury
would need to find beyond a reasonable doubt. The court’s
instruction was proper.?® W have held that “[q]Juantity is not an
el ement of the crines proscribed by 21 U S.C. 8§ 841(a)(1) or 846,”
and only need be established for sentencing purposes. United
States v. Valencia, 957 F.2d 1189, 1197 (5th Gr.), cert. denied,
113 S. Ct. 254 (1992).

VI. Evidence of Solicitation of a False Statenent

Ysidro Castillo contends that the district court erred in
admtting evidence that he solicited a false statenent. M chael
Perryman testified that he sold a 1993 Chevrolet Corvette to
M chael Castillo on July 27, 1993. Wiletitle to the Corvette was
taken in Mchael Castillo’s nanme, it was Ysidro Castillo who gave
Perryman a shoe box containing $18,000 in currency as a down
payment against the ($33,698.11) purchase price of the vehicle.
Sonetine after the indictnent was returned (July 29, 1993) but
before the mddle of August 1993, Ysidro Castillo asked Perryman

to: (1) contact a certain |law enforcenent official and inquire

# \W assune, arguendo, that there was adequate objection bel ow.
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into what could be done to retrieve the Corvette, which had been
sei zed; and (2) state that Perryman had acconpani ed Ysidro Castillo
to the bank, where Castillo withdrew the $18, 000 down paynent.

At trial, but outside the presence of the jury, counsel for
Ysidro Castill o objected to Perryman’s testifying regarding Ysidro
Castillo’s request that Perryman fabricate a story about
acconpanying Castillo to the bank to w thdraw cash for the down
paynment. The district court ruled this testinony to be rel evant
and adm ssi bl e. W review this evidentiary ruling for abuse of
discretion. United States v. Lopez, 979 F.2d 1024, 1032 (5th Cr
1992), cert. denied, 113 S.Ct. 2349 (1993). Perryman’s testinony

was properly admtted as tending to show Ysidro Castillo’s

“know edge of and nenbership in the conspiracy.” United States v.
Sullivan, 578 F.2d 121, 123 (5th Gr. 1978). It is well-settled
that, “In devel oping proof of intent and notive, the prosecution

may of fer all of the surrounding circunstances that were rel evant.”
United States v. Dula, 989 F.2d 772, 777 (5th Cr.), cert. denied,
114 S. . 172 (1993). Ysidro Castillo’ s request that Perryman
fabricate this story about the bank denonstrated Castillo’s
consciousness of guilt, and was <clearly relevant to the
governnent’s contention that Ysidro Castillo know ngly partici pated
in this conspiracy. |Id.
VII. Prejudicial Statenents by a Juror

Def endants argue that the district court erred in failing to
dismss the jury panel or declare a mstrial after one jury panel

menber allegedly stated to another that all of the defendants were
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drug deal ers—and that the defendants were also all guilty—at a
time when the entire panel was seated in the courtroom? On the
sanme norning, this juror was |ater observed by defense counse
speaki ng to ot her panel nenbers and poi nting towards the defendants
inthe hall outside of the courtroom Defense counsel brought this
information to the attention of the district court after voir dire,
and the court questioned both the jury panel nenber who all egedly
had nmade the statenent and a panel nenber who had been seated
nearby. Both testified that they had no know edge of the all eged
statenent, and the court concluded that no such statenent had been
made.

Granting of a mstrial islargely wwthin the discretion of the
trial judge, and this discretion extends to the type of
investigation required. United States v. Khoury, 539 F. 2d 441, 443
(5th Cr. 1976) (citations omtted), cert. denied, 97 S.C. 739
(1977). Here, the district court was faced with a credibility
determ nation, and, after questioning several of the persons
potentially involved, determned that there was no evidence of
m sconduct. See United States v. Marrero, 904 F.2d 251 (5th Gr.),
cert. denied, 111 S.C. 561 (1990). W find no error in denying
t hese notions.

VI1I. Prosecutorial M sconduct
Def endants argue that the governnment, by eliciting certain

testinony, engaged in msconduct soO egregious as to require

2% M chael Castillo maintained that he overheard this remark

31



reversal of the convictions. First, the governnent elicited
testinony from a law enforcenent official that one of the
prosecutors was to be nanmed “Prosecutor of the Year” by the Texas
Narcotics O ficers Association.* Second, the governnent elicited
testinony regarding the steps that nust be taken to secure a
wretap which allegedly suggested that the issuing judge endorsed

t he governnent’s case.? Third, the governnent elicited testinony

% The testinony at issue was elicited as foll ows:

“Q Al right. Just very briefly, what is the Texas
Narcotics O ficers Association?”

Q And you give awards every year for Narcotics Oficer of
the Year, Prosecutor of the Year, and things |like that?

A Yes, for those who have done out standi ng perfornmance and
acconplishnents in the field.

Q Those awards are going to be given out next week?

A Yes, sir.

Q Who is Prosecutor of the Year?

A Ms. Rose Ronero.”

A defense objection was imedi ately nade, as well as a notion to
strike and to instruct the jury.

% This testinony was the follow ng:

“Q Well, let me ask you this . . . can you just walk
into the judge and get your wiretap signed?

A . . . First of all, we nmust get approval for our
supervisors to begin to work on a wiretap. And after we
have t he approval of our supervisor, we nmust go to the US
Attorney and talk to them and convince themthat there
is a need for it and that we have probabl e cause .

Q And t hen once you do this and you go to the US Attorney’s
32



whi ch touched upon the incarceration of particular individuals,
thereby allegedly disregarding the court’s ruling on a notion in
limne not to discuss certain prior convictions. 32

In review ng a clai mthat prosecutorial m sconduct constituted
reversible error, we nust determ ne whether the m sconduct casts

seri ous doubt upon the correctness of the jury's verdict. United

of fice and get assigned a prosecutor, do you have to do
sonething else as far as the Departnent of Justice is
concer ned?

A Yes, ma’am you do . . . | first have to send it to DEA
headquarters for their approval in Washington, DC, and
after they have approved it and the US Attorney in the

district that | amtrying to work the wretap approves
it, we have to send to it [sic] the Departnent of Justice
for their approval, and the Attorney General in

Washi ngton has to approve .

Q And then after all of these people have approved
proceeding with this, then what do you do with your
application and your affidavit for your wretap?

A | then take it to the judge for his approval.
Q And for his signature?
A For his signature ordering the wire intercept.

Def ense counsel objected to this testinony concerning the steps for
obtai ning authorization, but the district court overruled the
obj ecti on.

# gpecifically, defendants objected to Ballard s response to the
governnent’s question, “Wen did Sherill Raper start living there
at Cozy Lane?”—=After his release, | imagine.” Also, defendants
obj ected, and noved for mstrial, based on a governnent w tness’
response to the question, “And do you know—di d you know— believe
M. Brannon al so asked you if you knew where Tom Brown, Jr. was at
the time you ran the search warrants of August 6, 1993. Do you
know where he was?”—Yes, nma’am he was in jail.”
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States v. Tonblin, 46 F.3d 1369, 1389 n. 54 (5th Cir. 1995).3 For
prosecutorial msconduct in the form of inproper comment or
gquestioning to represent reversible error, it generally “nust be so
pronounced and persistent that it perneates the entire atnosphere
of the trial.” United States v. lIredia, 866 F.2d 114, 117 (5th
Cr.), cert. denied, 109 S.Ct. 3250 (1989).

Beginning wth the testinony elicited by the governnent
regarding Ms. Rose Ronero’s distinction as “Prosecutor of the
Year”, this isol ated conment —al beit obvi ously i nproper—plainly did
not perneate the entire atnosphere of the trial, particularly as on
the follow ng day the court instructed the jury that this testinony
was not pertinent to any issue in the case and adnoni shed the jury
to disregard it. The jury is presuned to have followed this
instruction. Tonblin, 46 F.3d at 1390. The testinony detailing
t he nunmerous authorizations obtai ned by | aw enforcenent officials
in securing a wretap warrant, while nore extensive than necessary
or desirable, clearly presents no reversible error. Regarding the
reference to Sherill Raper’s incarceration, it is clear that
Bal | ard had been instructed by the governnent not to make any such
reference; additionally, the court instructed the jury to disregard
this testinony, which plainly did not perneate the entire trial.

Finally, the governnent’s nore direct elicitation of testinony

3 Also, regarding the district court’s refusal to grant
defendants’ nmotion for mstrial in this context, the district
court’s ruling will not be set aside absent an abuse of discretion.
United States v. Rocha, 916 F.2d 219, 234 (5th Gr. 1990) (citation
omtted), cert. denied, 111 S.C. 2057 (1991).
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pertaining to Thomas Brown, Jr.’s incarceration foll owed an earlier
gquestion i n which defense counsel asked the sane w tness whet her he
knew t hat Thomas Brown, Jr. was at work when the search warrant was
executed; if the “door” was thereby “opened,” then the prosecutor
arguably elicited this testinony in good faith. In any event, this
exchange cannot be seen to have perneated the entire at nosphere of
the trial, nor did the district court abuse its discretion in
refusing to grant a mstrial based on this testinony.

Viewing the trial as a whole, and particularly the strength of
t he evi dence agai nst the defendants, we find that any m sconduct by
the governnent identified in these clains does not—singly or
collectively—constitute reversible error. However, eliciting of
testinony before the jury that the | ead prosecutor was to be naned
“Prosecut or of the Year” was whol |y unacceptable and
unpr of essi onal . Should there be other instances of simlarly
bl at ant unprofessionalism active consideration my have to be
given as to whether sone form of disciplinary proceeding is
appropri ate.
| X. Possession of a Firearmin Connection with the Conspiracy

M chael Castillo contends that the district court erred in
enhancing his base offense level by tw levels, pursuant to
US S G 8 2DL.1(b) (1), for possession of a firearmin connection
wth a drug offense. W reviewthis decision by the district court
for clear error. See United States v. Buchanan, 70 F.3d 818, 827-
28 (5th Gr. 1995).

The district court had before it evidence that, during the
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search of M chael Castillo’ s hone, | awenforcenent officials seized
a .38-caliber Smth and Wsson revolver, handwitten notes that
referred to shipnents of nmarihuana, and eighteen pounds of
mari huana. The district court concluded that M chael Castillo had
been invol ved throughout the duration of the conspiracy, and that
it was reasonably foreseeable to hi m—and wthin the scope of his
agreenent with the other defendants—that at |east a thousand
kil ograns of marijuana would be trafficked by [his] famly.” At
sentenci ng, the court overrul ed def ense counsel’s objectionto this
t wo- | evel enhancenent:

“As to the gun, and | agree, M. Heiskell, if he had a

smal | anmount of drugs and he just had a gun in the house

that ordinarily wthout nore you wouldn't give the two-

poi nt —assess the two-level increase. But when we are

dealing with the anounts of drugs that we are dealing

wth here, thousands of pounds and thousands and

t housands and maybe hundreds of thousands of dollars, |

just think the inference is too strong. And trips out of

state, that the gun had to have been at | east sonewhat

involved in the offense that’s alleged. So | will deny

t hat objection.”

In United States v. Mtchell, 31 F.3d 271 (5th Cr.), cert.
denied, 115 S. . 455 (1994), this Court observed that Application
Note 3 to 8§ 2D1.1 explains that enhancenent for possession of a
weapon “shoul d be applied if the weapon was present, unless it is
clearly inprobabl e that the weapon was connected with the offense.”
ld. at 277. Considering that | aw enforcenent officials discovered
in Mchael Castillo’s honme not only the gun, but also eighteen
pounds of marihuana and notes relating to the conspiracy, the

district court’s finding—that the gun was “at |east sonmewhat

involved in the offense”—was not clearly erroneous. The court
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certainly could have inferred that Mchael Castillo was storing
mar i huana in his hone, in which case the connecti on between the gun
and the conspiracy was not “clearly inprobable.”3*

X Tranmel’ s Testi nony

Def endants argue that the governnent, under the guise of
providing a sunmmary of volum nous records, elicited detailed
testinony from DEA Speci al Agent Tranel that essentially repeated
portions of Ballard s previous testinony. Defendants contend that
this abuse of Fed. R Evid. 1006, to which defense counsel objected
at trial, provided the governnent with an opportunity to bol ster
Ballard's testinony and to argue its case to the jury through
Tranmel .

Agent Tranel was the DEA's admnistrative agent for the
Wretap investigation, which was based largely upon the “wre
intercepts” of David Castillo’'s hone and nobile telephones.
Havi ng establi shed Agent Tranel’s predom nant role in the wiretap
i nvestigation, the governnent turned to the primary purpose of his

testinony. After reviewng all of the audio tapes, nonitor |ogs,

% Mchael Castillo contends that the Suprenme Court’s decision in
Bailey v. United States, 116 S.C. 501 (1995), inpacts the present
application of section 2Dl.1(b)(1) because the Suprene Court
construed the term “use” (of a weapon) to require the *“active
enpl oynent” of the weapon by the defendant. 1d. at 505. However,
section 2D1.1(b)(1) contenplates enhancenent “[i]f a dangerous
weapon (including a firearm was possessed.” (Enphasis added).
Mor eover, the Suprene Court took great pains in Bailey tolimt its
holding to the construction of the term “use” as that termis
enployed in 18 U.S.C. 8 924(c)(1), the statute at issue in Bailey.
Therefore, Bailey does not control the present analysis.

* The investigation al so made use of pen registers authorized for
the tel ephones of several of the other defendants.
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transcripts of intercepted conversations, relevant telephone
conpany records, and pen regi sters—all of which were entered into
evi dence—Jranel created “summary charts” for the governnent. These
charts, which purportedly culled out the rel evant tel ephone calls,
dates, and tines from the vol um nous records anmassed during the
W retap i nvestigation, were offered into evidence pursuant to Rul e
1006. Tranmel’s function was to provide the foundation for this
summary evi dence.

Def endants contend that Tranel’'s testinony exceeded this
limted function, and we are inclined to agree, although that al one
is not dispositive, as Tranel could testify in nore than one
capacity. This Court has recogni zed that a witness nmay be called
as both an expert on a particul ar subject and as a fact w tness of
the events leading to the defendants’ i ndictnent. See United
States v. More, 997 F.2d 55 (5th G r. 1993). Furt hernore, the
W tness may al so serve as “an expert summary w tness”, in which
capacity the witness may testify regarding his analysis of the
subject matter of his expertise, “which nmay necessarily stemfrom
the testinony of other wtnesses.” ld. at 57-58. Finally, the
wWtness may testify to facts that were “personal |y experienced” by
him even though this testinony “bol sters” the governnent’s ot her
evidence. 1d. at 59.

Nei t her Moore nor Rule 1006, nor other recogni zed principles
of evidence, justify all Tranmel’s testinony. Sone of it—such as
that concerning what Ballard and Ysidro Castillo did followng a

tel ephone call or that Thomas Brown, Jr. picked up Ballard s

38



vehicle at the Holiday Mdtel (see note 16, supra), had nothing to
do with sunmarizing any docunents or records, 3 was not anything
observed or personally known by Tranel, and was not the basis for
any expert opinion expressed by him Nor was the subject matter of
these aspects of Tranel’s testinony—or, unlike the situation in
Moore, of the case as a whole (apart froma few di screte aspects of
it)—of a technical nature as to which specialized know edge was
needed for proper understanding. W decline to put our stanp of
approval on this sort of practice, which, in a case of this
character, w thout good reason or real need, unfairly allows one
prosecution witness nerely to repeat or paraphrase the in-court
testi nony of another as to ordi nary, observable facts, and to do so
other than in the context of rendering or explaining the basis of
or matters considered in reaching an expert opinion.

Nevert hel ess, we are unable to conclude that the adm ssion of
these portions of Tranel’s testinony constituted reversible error
her e. Tramel did not msstate or put an unfair “spin” on the
testi nony he repeated or paraphrased, and it was uncontradicted.

It was always plain that Tranel was nerely referring to what

% Rule 1006 provides:

“The contents of vol um nous witings, recordings, or
phot ogr aphs whi ch cannot conveniently be examned in
court may be presented in the formof a chart, sunmary,
or calculation. The originals, or duplicates, shall be
made avail able for exam nation or copying, or both, by
other parties at reasonable tinme and place. The court
may order that they be produced in court.”

Plainly, this rule does not contenplate sunmarization of Ilive
testinony presented in court.
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anot her witness had testified to, and was not suggesting any ot her
source of information. The governnent’s case was strong and
essentially uncontradicted, the only defense evidence being two
wtnesses as to the good character of Mchael Castillo
Accordingly, we reject defendants’ contentions on appeal that the
trial court’s overruling of their objections to specified aspects
of Tranel’s testinony requires that we order a new trial.
Concl usi on
Def endants have denonstrated no reversible error. Thei r

convi ctions and sentences are accordingly

AFFI RVED.
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