UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-10730

WAYNE EAST,
Petitioner- Appel | ant,
VERSUS

WAYNE SCOTT, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(June 9, 1995)
Before POLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.
DAVIS, G rcuit Judge:

Wayne East, a Texas Death Row inmate, appeals the district
court's dismssal of his § 2254 habeas corpus petition. East's
primary contention on appeal is that the district court erred by
dismssing his habeas petition wthout providing him with an
opportunity for discovery or an evidentiary hearing. After careful
consideration, we agree that the district court erred by di sm ssing
East's due process and Brady clains wthout affording him the
opportunity for discovery. W further conclude, however, that the
district court did not err by dismssing East's remaining clains
W t hout the opportunity for discovery or an evidentiary hearing.
We therefore vacate the district court's judgnent and remand for
further proceedings consistent wth this opinion.

| .
I n August 1982, a Taylor County, Texas jury convicted Wayne



East of capital nurder and sentenced himto die for the nurder of
Mary Eula Sears. Sears was killed during a burglary of her hone.
The linchpin of the state's evi dence agai nst East was the testinony
of his acconplice, Dee Dee Martin. Martin testified that after she
and East broke into Sears' house, East bound Sears and repeatedly
st abbed her when she refused to remain quiet. The Texas Court of
Crimnal Appeals subsequently affirmed East's conviction and

sentence on direct appeal, and the U S. Suprene Court denied

certiorari. East v. State, 702 S.W2d 606 (Tex.Crim App. 1985),
cert. denied, 474 U. S. 1000 (1985).

East filed his first state habeas petition in May 1986 and t he
state trial court stayed East's June 1986 execution date. The
trial court granted East's request for an evidentiary hearing, but
deni ed his request for discovery. After the evidentiary hearing,
the trial court entered findings of fact and recomended that
East's application be denied. The Texas Court of Crim nal Appeals
subsequent|ly denied East's habeas application without a witten
or der.

In May 1987, East filed his first federal habeas petition
Follow ng an evidentiary hearing before a magistrate judge, the
district court adopted the nagistrate's findings and denied East's
petition. East did not appeal the district court's order. I n
February 1990, the district court appointed the Texas Resource
Center to represent East after East's former counsel wi thdrew from
the case. East's new counsel subsequently filed a Rule 60(b)
motion for relief fromthe district court's judgnent denyi ng habeas

relief. The court granted East's notion in part by allowing himto



file an anmended petition. The district court subsequently
di sm ssed East's anended petition wthout prejudice because he
failed to exhaust several of his clains in state court.

After exhausting his remaining clains in state court, East
filed the present federal habeas petition in June 1992. East's
petition alleged 23 grounds for reversing his conviction and death
sent ence. East also filed a notion requesting an evidentiary
hearing and the opportunity to conduct discovery. |In response to
the state's notion for summary judgnent, the district court denied
East's request for discovery and an evidentiary hearing, and
di sm ssed East's petition. W granted East a certificate of
probabl e cause to appeal the district court's dism ssal.

.

East argues that the district court erred in denying his
habeas petition in the follow ng respects: (1) in dismssing his
petition without allow ng himthe opportunity for discovery or an
evidentiary hearing to resolve his claimthat the participation of
a private attorney in his prosecution violated the Due Process
Clause, (2) infailing to conduct an evidentiary hearing to resol ve
his Brady clainms, (3) in failing to conduct an evidentiary hearing
to resolve his claim that the prosecution know ngly used false

testinony at trial in violation of Napue v. Illinois, 360 U S. 264

(1959), (4) in rejecting his argunent that the state trial court
violated Beck v. Alabama, 447 U S. 625, 638 (1980) by not

instructing the jury on the | esser included offenses of nurder and
felony nurder, (5) inrejecting his argunent that his trial counsel

provided ineffective assistance in violation of the Sixth



Amendnent, and (6) in rejecting his argunent that the form of
Texas' death penalty special interrogatories prevented the jury
fromgiving effect to mtigating evidence in violation of Penry v.
Lynaugh, 492 U. S. 302 (1989). We shall consider each of these
argunents in turn.
A
THE PRI VATE PROSECUTOR

East first contends that the district court should have
permtted di scovery and hel d an evidentiary hearing to resolve his
claim that the involvenent of a private prosecutor in his
prosecution denied him due process. Prior to East's trial, the
victims famly retained Russell O nesher, a fornmer Dallas County
prosecutor, to assist the Taylor County district attorney in East's
capital nurder prosecution. East maintains that M. O nesher
essentially <controlled all the critical trial strategy and
prosecutori al decisions, and that Onesher's role 1in the
prosecution thus violated the Due Process C ause.

The opportunity for an evidentiary hearing in a federal habeas
corpus proceeding is mandatory only where there is a factual
di spute which, if resolvedinthe petitioner's favor, would entitle
the petitioner torelief and petitioner has not received a full and

fair evidentiary hearing in state court. Townsend v. Sain, 372 U S

293 (1963). East raised his due process claimfor the first tine
in an anmendnent to his federal habeas petition. Consequently, the
state trial court did not consider the claimduring the evidentiary
hearing on East's original state habeas petition. The district

court considered East's claim only after the state waived the



exhaustion requirenent of § 2254. East's entitlenent to an
evidentiary hearing on this claimthus turns on whether his claim
raises a question of fact which, if decided in his favor, would
entitle himto relief. To resolve this issue, we nust first
exam ne the case |aw governing the participation of privately-
retained attorneys in crimnal prosecutions.

Powers v. Hauck! was the first decision by this court to

expressly address whet her the participation of a private prosecutor
in a crimnal prosecution violates the Due Process C ause. I n
Powers, a habeas petitioner convicted of capital nurder alleged
that the victims famly hired a private attorney to assist in his
prosecution. The court adopted the district court's hol ding that
"the nmere participation of a special prosecutor alone is not
sufficient grounds to show denial of due process, wthout sone
additional showing of a violation of the rules relating to
prosecuting attorneys." 1d. The court concluded that the private
prosecutor's involvenent did not violate due process because the
el ected district attorney retained control and managenent of the
prosecution and the private prosecutor never acted w thout the
district attorney's consent or supervision. |d.

In Whods v. Linahan, 648 F.2d 973, 976 (5th Cr. 1981), the

court simlarly held that the participation of a privately-retained
attorney in a nurder prosecution did not offend due process even
though the attorney exercised independent <control over the
prosecution during its pre-trial stages. The private prosecutor in

Wods conducted the pre-trial investigation, interviewed w tnesses,

! 399 F.2d 322, 325 (5th Cr. 1968).
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filed and argued pre-trial notions, and nade pre-trial strategy
decisions wthout the supervision or control of the district
attorney. According to the court, the private prosecutor's pre-
trial activity "border[ed] on a constitutional violation" because
"these activities were not carried out wunder the direction,
control, or know edge of the district attorney." Id. at 976-977.

However, the court concluded that there was no due process
violation in Wods because the district attorney assuned control of
the prosecution once the trial started. After the trial started,
the district attorney assuned control over trial strategy
deci sions, gave the state's opening and closing argunents, and
exam ned all the witnesses. Wile the private prosecutor assisted
the district attorney during the trial, he never acted w thout the
district attorney's consent or supervision. Thus, as in Powers,
t he Whods court held that the private prosecutor's actions did not
of fend due process because he did not control inportant phases of
t he prosecution.?

In Person v. Mller, 854 F.2d 656, 664 (4th Cr.), cert.

denied, 489 U. S. 1011 (1989), the Fourth Crcuit followed simlar

reasoning in concluding that a private prosecutor nust effectively

2 East argues that the Suprene Court's decision in Young
v. United States ex rel. Wuitton et Fils S.A, 481 U S. 787
(1987) creates a strict blanket prohibition against the
participation of private prosecutors and, therefore, inpliedly
overrul es Wods and Powers. W disagree that Young alters the
anal ysis set out in Wods and Powers. Young nerely held that the
counsel for a party in the position to gain froma crimna
contenpt proceedi ng cannot be appointed by the court to prosecute

the party charged with contenpt. 1In contrast to Wods and
Powers, the private prosecutor in Young acted as the governnent's
sol e representative throughout the trial. Moreover, Young was

deci ded under the Court's supervisory power over federal courts,
not as a matter of federal constitutional |aw
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control a prosecution to violate the accused's due process rights.
The court reasoned that, for purposes of due process, it 1is
inportant to determ ne whether a private prosecutor controlled
cruci al prosecutorial decisions, such as "whether to prosecute,
what targets of prosecution to select, what investigative powers to
utilize, what sanctions to seek, plea bargains to strike,or
immunities to grant."” Id. According to the court,

It is control over these critical prosecutorial decisions

whi ch determ ne the fairness of particular prosecutions that

is the inportant consideration; operational conduct of the
trial is actually of subordinate concern, except as it my
actually inpact wupon the nore fundanental prosecutorial
deci si ons.
Id. The court reasoned that, while the quantitative division of
trial work has sone rel evance to determning control, the ultimte
question nust be whether the private prosecutor controlled these
cruci al prosecutorial decisions. 1d. at 663.

W agree with the Fourth Crcuit's characterization of the
proper framework for resolving East's claim W therefore turnto
East's pleadings to determ ne whether he alleges specific facts
suggesting that M. Onesher effectively controlled critical
prosecutorial decisions throughout East's prosecution. East nakes
the followi ng factual allegations regarding M. O nesher's role:

-- Ornesher controlled all the significant trial strategy

deci sions for the prosecution, including the decision to
of fer a plea bargain to Dee Dee Martin, the prosecution's

key witness |linking East to Sear's nurder,

-- O nesher conduct ed an i ndependent pre-trial investigation
and mai ntai ned a separate case file,

-- Ornesher interviewed all the state's key wtnesses
i ndependent of the supervision or control of the Tayl or
County district attorney,

-- Ornesher played a key role during the trial. According
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to East, O nesher nmde the prosecution's opening and
closing argunents and participated in the direct
exam nation  of the prosecution's nost i npor t ant
W t nesses,

-- Ornesher was a "seasoned" veteran of capital murder
prosecutions, while the district attorney prosecutingthe
case had little experience.

Appl yi ng the framework devel oped in Powers, Wods, and Person, we

conclude that these factual allegations raise the inference that
O nesher effectively controll ed East's prosecution and,

consequently, are facially sufficient to establish a prim facie

due process claim
We nowturn to East's contention that the district court erred
in denying his discovery notion and in failing to hold an
evidentiary hearing. Rule 6 of the Federal Rules Governing § 2254
Cases expressly provides for discovery i n habeas proceedings if the
petitioner shows "good cause" for discovery.® According to the
comentary to Rule 6,
[ Where specific allegations before the court show reason to
believe that the petitioner may, if the facts are fully
devel oped, be able to denonstrate that he is confined
illegally and is therefore entitledtorelief, it is the duty
of the court to provide the necessary facilities and
procedures for an adequate inquiry.
While the district court generally has discretion to grant or deny
di scovery requests under Rule 6, a court's blanket denial of
di scovery i s an abuse of discretion if discovery is "indispensable

to a fair, rounded, devel opnent of the material facts." Col eman v.

3 Rul e 6 provides:

A party shall be entitled to invoke the processes of

di scovery avail abl e under the Federal Rules of G vil
Procedure if, and to the extent that, the judge in the
exercise of his discretion and for good cause shown
grants | eave to do so, but not otherw se.
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Zant, 708 F. 2d 541, 547 (11th Cr. 1983) (quoti ng Townsend, 372 U. S.
at 322).

G ven the nature of East's all egations, we agree that East has
shown good cause for discovery under Rule 6. Wile the state court
record reveals the extent to which O nesher questioned w tnesses
and participated in the trial, the record is silent as to whether
Ornesher effectively controlled critical prosecutorial decisions.
| ndeed, the Taylor County district attorney, the district
attorney's staff, and M. O nesher are likely the only w tnesses
who can shed any light on this issue. The record indicates that
East has not, however, been able to obtain access to these
W tnesses or their files. The district court denied East's request
to depose these witnesses and examne their files. Because access
to these witnesses and their files are necessary to fully devel op
the facts needed to consider East's claim we conclude that the
district court abused its discretion in denying East's discovery
requests.

We need not, however, decide whether East is entitled to an
evidentiary hearing. An evidentiary hearing is required under
Townsend only if the record reveals a genuine question of fact.

VWard v. Waitley, 21 F.3d 1355, 1367 (5th Cr.), cert. denied,

us _ , 115 s.C. 1257 (1995). Al l egations that are facially
sufficient to entitle a petitioner to discovery under Rule 6 m ght
not entitle a petitioner to an evidentiary hearing if discovery
reveals the absence of any genuine issues of disputed fact.

Bl ackl edge v. Allison, 431 U S 63, 80 (1977). Wether the record

raises a genuine factual issue is decided by the sane standards



used to decide a Rule 56 notion for summary judgnent. |d.
Fol | ow ng discovery, the district court will thus have the
opportunity to deci de whet her East has rai sed a genui ne questi on of
material fact requiring an evidentiary hearing. To ultimately
succeed on his claim East nust show that M. O nmesher controlled
cruci al prosecutorial decisions throughout the proceedi ngs to such
an extent that O nesher was effectively in charge of East's

prosecution. See Person, 854 F.2d at 660.

B
BRADY CLAI M5
East argues next that the district court erred by failing to
hold an evidentiary hearing to resolve his Brady clains. East
al l eges that the prosecution failed to provide materi al evidence to

the defense in violation of Brady v. Maryland, 373 U. S. 83 (1963).

Specifically, East alleges that the prosecution failed to disclose
that Barbara Hardaway, one of the state's sentencing-phase
W t nesses, had severe nental problens and an extensive crimna
record. East further alleges that the prosecution failed to
di scl ose a statenent nmade by another w tness, Kim Houston, that
woul d have supported the defense's theory at trial that another

person conmitted the nurder.*

4 East al so alleges that the prosecution failed to
di scl ose that Bonni e Covington, a prosecution wtness, agreed to
testify in exchange for the prosecution's agreenent to dismss
unrel ated charges that were pendi ng agai nst her at the tine.
East never asserted this claimin his habeas petition. Follow ng
the district court's denial of his discovery notion, East
attenpted to anend his petition to add this claim However, the
court denied his notion to anend. East fails to show that the
district court abused its discretion in denying his notion to
anend. East filed his notion late in the proceedi ngs. Moreover,
the district court had already previously granted East | eave to
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To prevail wunder Brady, East nust show (1) that the
prosecution failed to disclose evidence, (2) that the evidence was
favorable to his defense, and (3) that the evidence was material .

Wlson v. Witley, 28 F.3d 433, 435 (5th Cr.), cert. denied,

UsS _ , 115 S C. 754 (1994). Inpeachnent evidence is subject to
di scl osure under Brady. United States v. Bagley, 473 U S. 667, 676

(1985). Undisclosed evidence is material if "there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different." 1d. at
682. A reasonable probability is "a probability sufficient to
under m ne confidence in the outcone.” 1d.

1. Barbara Har daway

The crux of East's Brady claimwith regard to Hardaway i s that
the state failed to disclose that she has an extensive history of
severe nental illness and nunerous felony and m sdeneanor
convictions. During the sentenci ng phase of East's trial, Hardaway
testified that East robbed and brutally raped her approxinately
three nonths before Sear's nurder. She also testified that East
threatened to kill her and confessed to nurdering several other
wonen.

East contends that he could have effectively inpeached
Har daway's testinony with evidence of her nental illness. East's
habeas petition includes a copy of a nental status report on

Har daway that was in existence at the tinme of East's trial. This

anend his petition to add his due process claim Because East
raises this claimfor the first tine on appeal, we decline to
address its nerits. Taylor v. Geen, 868 F.2d 162 (5th Cr.),

cert. denied, 493 U S. 841 (1989).
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report was apparently prepared as part of a conpetency hearing
before a state district court in Bexar County, Texas, where
Har daway was under indictnment for burglary. The report states that
Har daway experienced bizarre sexual hallucinations and that she
bel i eved that unidentifiedindividuals were attenpting to kill her.
Significantly, the report concludes that Hardaway was i ncapabl e of
di stingui shing between reality and the fantasies caused by her
hal | uci nations. The report concluded that Hardaway was nentally
i nconpetent to stand trial on the burglary charge.®

Gven the inportance of Hardaway's testinony to the
prosecution's case during sentencing, her nental records are |ikely
material as inpeachnent evidence because they cast doubt on the
accuracy of her testinony. The state concedes that Hardaway was a
critical wtness for the prosecution. In contrast to the
prosecution's other sentencing-phase w tnesses, Hardaway provided
the jury with evidence of other unadjudi cated nurders conmtted by
East. Indeed, the prosecution referred to Hardaway's testinony at
least three times during closing argunents. Under these
circunstances, we disagree with the state's assertion that East's
ability to effectively inpeach Hardaway is imuaterial because it
would not wundermne the remainder of the state's case at

sentencing. See Lindsey v. King, 769 F.2d 1034, 1042 (5th Cr.

1985) (observing that the effective i npeachnent of a crucial wtness
has consequences for the prosecution's case far exceeding the

effect on that w tness).

5 Har daway was decl ared conpetent to stand trial several
months | ater. However, the state dism ssed the burglary charge.
I n exchange, Hardaway pled guilty to crimnal trespass.

12



Even if Hardaway's nental records are nmaterial inpeachnment
evi dence, however, East fails to allege any facts suggesting that
t he prosecuti on knew about these records. Qur reviewof the record
reveal s no evidence that woul d have put the prosecution on notice
that Hardaway was nentally ill. Mere speculative and concl usory
allegations that the district attorney m ght have known about
Har daway' s condition are not, however, sufficient to entitle East

to discovery and an evidentiary hearing. Ward v. Wiitley, 21 F. 3d

at 1367.

East alternatively argues that the prosecution had a duty to
i nvestigate Hardaway's nental records and, therefore, should be
deened to have knowl edge of any exculpatory evidence that a

reasonabl e i nvestigati on woul d have revealed. In United States v.

Auten, 632 F.2d 478, 480 (5th Cr. 1980), we held that the
prosecution is deened to have know edge of any crimnal history
information pertaining to its witnesses that would be reveal ed by
a routine check of FBI and state crine databases, including a
W tness' state "rap sheet." The court based its holding on its
recognition that the prosecution has ready access to certain types
of information that are often crucial to the defense. W therefore
concl uded that the prosecution should bear the burden of obtaining

and disclosing the crimnal history of its witnesses "in the

interests of inherent fairness." 1d. (quoting Calley v. Callaway,
519 F.2d 184, 223 (5th Cr. 1975)).

We disagree, however, wth East's contention that a
prosecutor's duty to investigate a wtness' crimnal history

extends to a witness' nental history. Neither Auten nor any of the

13



other cases cited by East inpose this duty on the prosecution

East fails to show how nental records are any nore accessible to
the prosecution than to the defense. Typically, nental health
records are subject to strict privacy regulations that restrict
access.® East's argunent thus runs afoul of other decisions by
this court holding that Brady "does not place any burden upon the
Governnent to conduct a defendant's investigation or assist in the

presentation of the defense's case." United States v. Marrero, 904

F.2d 251, 261 (5th Cir.), cert. denied, 498 U.S. 1000 (1990). W

therefore decline East's invitation to extend our holding in Auten
to the nental records of prosecution wtnesses.

East' s argunent that the prosecution violated Brady by failing
to disclose Hardaway's crimnal history presents a nore difficult
questi on. The record shows that, at the tine of East's trial,
Har daway had been convi cted of four felonies: three convictions for
check forgeries and one conviction for delivery of marijuana. The
record al so shows that Hardaway had been convicted of at |east two
m sdeneanors: one conviction for prostitution and one conviction

for petty theft. Under Auten, the prosecution was deened to have

6 In fact, Texas law restricts the disclosure of nental
health records. Section 611.002 of the Texas Health and Safety
Code provi des:

Commruni cati ons between a patient and a professional, and
records of the identity, diagnosis, evaluation, or treatnent
of a patient that are created or maintained by a

prof essional, are confidential.

Section 611.004 provides that a nental health professional nmay
di scl ose nental health records to | aw enforcenent personnel only
if "there is a probability of inm nent physical injury by the
patient to the patient or others or there is a probability of

i mredi ate nental or enotional injury to the patient."”

14



know edge of these convictions and any other facts relevant to
Har daway's crimnal history that woul d have been reveal ed through
a routine FBI check and a review of her state rap sheet. 632 F.2d
at 480.

Whet her the prosecution's failure to disclose Hardaway's
crimnal history viol ates Brady, however, turns onits materiality
as i npeachnent evidence. East contends that he would have
i nvestigated Hardaway's crimnal history and eventual |y uncovered
Har daway's nental records in the files of the Bexar County district
court if the prosecution had disclosed Hardaway's rap sheet.
Whet her Hardaway's rap sheet would have led to her nental records
turns on the nature and extent of the information contained in her
rap sheet at the tinme of East's trial. For exanple, if Hardaway's
rap sheet reveals her burglary indictnment in Bexar County, this
information may well have led East to the record of Hardaway's
conpetency hearing held in connectionwith this charge. Hardaway's
state rap sheet is not, however, in the record. East specifically
request ed Hardaway's rap sheet, but the district court denied his
request. Because Hardaway's crimnal records are critical to
resolving East's Brady claim we conclude that the district court
erred in refusing East's discovery request pertaining to these
records.

On remand, the district court should therefore grant East
reasonabl e di scovery on his Brady claim including production of

Har daway's rap sheet. As with East's due process claim the court

wll have an opportunity after discovery to determ ne whether
East's Brady cl ai mpresents genui ne i ssues of disputed fact. If no

15



factual issues remain after discovery, the district court may
determne the materiality of Hardaway's crimnal history as a
matter of | aww thout the need for an evidentiary hearing. Tijerina

V. Thornburgh, 884 F.2d 861 (5th Gr. 1989); see also Mtta-

Bal | esteros v. Henman, 896 F.2d 255, 258-59 (7th Cr.), cert.

deni ed, 498 U. S. 878 (1990) (hol di ng that an evi denti ary heari ng was
unnecessary because discovery placed all the facts essential to
deciding the petitioner's claimbefore the court).

2. Ki m Houst on

East contends next that his sister-in-law, Kim Houston,
provided the prosecution with a statenent that supported the
defense's theory at trial that East's friend, Troy Robinson,
actually commtted the nurder. To counter the defense's theory,
the prosecution presented the testinony of several alibi wtnesses
who placed Robinson at a different |ocation at the tinme of the
mur der . According to East, Houston saw Robinson at a tine and
pl ace inconsistent with the testinony of these alibi wtnesses.
East maintains that Houston's statenent would have allowed himto
i npeach the prosecution's alibi wtnesses and, accordingly, the
prosecution violated Brady by failing to disclose the statenent.

East's argunent is unpersuasive. According to an affidavit
submtted by the state, Houston inforned the prosecution that she
saw Robi nson on the day after the nurder. Houston's statenent to
the prosecution did not, therefore, underm ne the testinony of the
prosecution's alibi wtnesses. The prosecution is not obliged to
di scl ose i npeachnent evi dence unl ess the evidence is "favorable to

an accused." Bagley, 473 U. S. at 676. W therefore conclude that
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East's Brady claiminvol ving Houston nust fail.
C.
NAPUE CLAI M5
East next argues that the prosecution know ngly used false

testinony in violation of Napue v. Illinois, 360 U S. 264, 271

(1959) when it presented the testinony of Hardaway during the
sentenci ng phase of the trial. According to East, Hardaway's
mental illness suggests that her testinony was probably false. To
prevai |l under Napue, East nust show (1) that Hardaway's testinony
was actually false, (2) that the testinony was material, and (3)
that the prosecution knew that her testinony was false. United

States v. Blackburn, 9 F.3d 353, 357 (5th Cr.), cert. denied,

UsS _ , 115 S .. 102 (1994).

East's allegations fail to establish a prinma facie case for

relief under Napue. East fails to allege any facts suggesting that
the prosecution knew about Hardaway's nental ill ness. As we
di scussed previously, we found nothing in the record that should
have put the prosecution on notice that Hardaway m ght be nentally
ill. East's allegations nerely suggest that additional discovery
and an evidentiary hearing mght wuncover evidence that the
prosecuti on knew about Hardaway's illness. These conclusory and
specul ative allegations are not, however, sufficient to entitle

East to discovery or an evidentiary hearing under Townsend. See

Ward, 21 F.3d at 1367.
D
THE LESSER | NCLUDED OFFENSE CHARGE

East next contends that the district court erred in rejecting
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his claimthat the state trial court violated the Suprene Court's

decision in Beck v. Al abama, 447 U. S. 625, 638 (1980) by denying

his request to instruct the jury on felony murder and nurder as
| esser included offenses. In Beck, the Court held that a state
cannot i npose a bl anket ban on | esser-i ncl uded-of fense i nstructions
in capital cases. |d. Subsequent decisions by this court have
consistently held that a state trial court may not, under Beck
refuse a | esser-included-offense instruction "if the jury could
rationally acquit on the capital crine and convict for the

noncapital crine." Cordova v. Lynaugh, 838 F.2d 764, 767 (5th

Cr.), cert. denied, 486 U S. 1061 (1988); see also Reddix V.

Thi gpen, 805 F.2d 506, 511 (5th Cir. 1986).

East contends that evidence of his intoxication prior to the
murder raised a factual issue as to whether he possessed the
requisite specific intent to kill required for capital nurder.’
According to East, the trial court shoul d have subm tted nurder and
felony nurder as |esser included offenses because the jury could
have reasonably inferred fromthe evidence of his intoxication that
he | acked the specific intent to kill.

In deciding whether a jury could rationally acquit on the
capital crinme and convict for the noncaptial crine, we nust turnto
Texas | aw. Cordova, 838 F.2d at 767-768. Texas | aw establishes a

two-prong test for determ ning whet her a court nust submt a | esser

! Under 8§ 19.03(a)(2) of the Texas Penal Code, the state
must prove that a capital nurder defendant not only "intended to
engage in the act that caused the death," but also that the
def endant "specifically intended death to result fromthat
conduct." Kinnanon v. State, 791 S.W2d 84, 88-89 (Tex.Crim App.
1990) .
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i ncluded offense to the jury:

First, the |l esser included of fense must be i ncluded within the
proof necessary to establish the offense charged. Secondly,
there nust be sone evidence in the record that if the
defendant is guilty, he is guilty of only the | esser charge.

Royster v. State, 622 S.W2d 442, 446 (Tex.Crim App. 1981). Using

Royster's two-prong test, Texas courts have held that nurder is a
| esser included offense of capital nmurder and should be submtted
to the jury where the evidence is sufficient to negate an el enent

required for capital nurder. See Ross v. State, 861 S.W2d 870, 876

(Tex. Crim App. 1993).
Texas |aw does not, however, allow evidence of voluntary

intoxication to negate a specific intent. In Hawkins v. State, 605

S.W2d 586, 589 (Tex.Crim App. 1980), the Texas Court of Crim nal
Appeal s held that evidence of intoxication could not "negate the
elements of intent or know edge" for a general intent crine.
Several decisions by Texas' |ower appellate courts have simlarly
held that intoxication does not negate a specific intent.

Wt herspoon v. State, 671 S.W2d 143, 144 (Tex. App.-- Houston [ 1st

Dist.] 1984, wit ref.)(intoxication does not negate specific

intent to rape); Pinentel v. State, 710 S.W2d 764 (Tex. App.-- San

Antonio 1986, wit ref.)(rejecting argunent that intoxication
negates specific intent). Therefore, under Texas law, a jury could
not acquit East of capital murder and convict himof nurder based
on evidence that he was voluntarily intoxicated. We therefore
conclude that the district court did not err in rejecting East's
Beck cl aim
E
| NEFFECTI VE ASSI STANCE OF COUNSEL
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East next argues that the district court erred in rejecting
his claimthat his trial counsel provided ineffective assistance of
counsel in violation of the Sixth, E ghth, and Fourteenth
Amendnent s. East posits two grounds for finding that his trial
counsel was constitutionally deficient. First, East contends that

his counsel failed to adequately investigate Hardaway's nental

hi st ory. Second, East contends that his counsel failed to
investigate East's juvenile records. East maintains that his
juvenile records contain inportant mtigating evidence. For

exanpl e, East contends that his juvenile records show that he was
maki ng progress in inproving his behavior and that he expressed
genuine renorse for a rape he commtted as a juvenile. East's
records al so show that he suffered from nental problens.

To prevail on his claim East nust denonstrate that his
counsel was deficient and that this deficiency prejudiced his case.

Mrlett v. Lynaugh, 851 F.2d 1521, 1525 (5th Cr. 1988), cert.

denied, 489 U. S. 1086 (1989). Deficient performance is shown by
proof that "counsel made errors so egregious that he did not
satisfy the requirenents of 'counsel' under the sixth anmendnent.™
Id. 1In evaluating trial counsel's performance, we nust be highly
deferential to counsel's trial tactics and decisions. Valles v.
Lynaugh, 835 F.2d 126, 128 (5th G r. 1988). W nust also be
particularly careful to avoid "the distorting effects of
hi ndsi ght." [|d.

We ar e unpersuaded that East's all egations showthat his trial
counsel was ineffective for failing to investigate Hardaway's

mental history. East points to nothing in Hardaway's testinony or
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el sewhere in the record that woul d have put his counsel on notice
that Hardaway was nentally ill. Indeed, in discussing his Brady
clai s, East concedes that Hardaway's testinony was sufficiently
conpelling and coherent that it likely influenced the jury's
decision to return a death sentence. Therefore, absent any facts
that woul d have put East's counsel on notice of Hardaway's nental
illness at the time of trial, we are not persuaded that his
counsel's failure to investigate Hardaway's nental history "fel

bel ow an objective standard of reasonabl eness" for professiona

performance. Theriot v. Whitley, 18 F. 3d 311, 313 (5th Cr. 1994).

Simlarly, we are not persuaded t hat counsel's perfornmance was
constitutionally defective for failing to obtain his juvenile
records. These records contain information that could have
arguably harnmed East nore than it hel ped. In fact, the habeas
record contains an affidavit by East's trial counsel stating that
both he and East decided, as a matter of strategy, not to enphasize
East's problens as a juvenile. We therefore conclude that the
district court did not err in rejecting East's ineffective
assi stance of counsel clains.?

F
PENRY CLAI M

Finally, East contends that the district court erred in

rejecting his claimthat the statutory special issues submtted to

the jury during the sentencing phase of his trial prevented the

8 In his brief, East attenpts to incorporate argunents
made in his habeas petition "in the interest of brevity." Because
East does not brief these argunents on appeal, we deemthem
abandoned. Morrison v. City of Baton Rouge, 761 F.2d 242, 244
(5th Gr. 1985).

21



jury from considering and giving effect to crucial mtigating

evidence in violation of Penry v. Lynaugh, 492 U. S. 320, 322-323

(1989). Pursuant to Texas Code of Crimnal Procedure Article
37.071, the state trial court submtted two special interrogatories
to the jury at the close of the sentencing phase:
(1) Was the conduct of the defendant, Wayne East, that caused
the death of the deceased, WMary FEula Sears, commtted
deli berately and with the reasonable expectation that the
death of the deceased or another would result?
(2) Is there a probability that the defendant, Wayne East,
would commt crimnal acts of violence that would constitute
a continuing threat to society?
East contends that neither interrogatory allowed the jury to
consider the fact that he used illegal drugs immediately prior to
the murder in mtigation of his sentence.
East's Penry claim is foreclosed by this court's recent

decision in Lackey v. Scott, 28 F.3d 486 (5th Cr.), cert. denied,

_uUus 115 s . 743 (1995). In Lackey, we held that Texas
statutory special issues allowed the jury to consider and give
mtigating effect to evidence that the def endant was i nt oxi cat ed at
the tinme of the offense. 1d. at 489. According to the court
evi dence of voluntary intoxication is relevant to decidi ng whet her
the defendant acted deliberately. This evidence is also rel evant
t o whet her the def endant posed a continuing threat to society. The
court concluded that Texas' special issues adequately addressed
both of these factors:
[V]oluntary intoxication is not the kind of "uniquely severe
permanent handi cap[] with which the defendant was burdened
through no fault of his own" that requires a special
instruction to ensure that the mtigating effect of such

evi dence finds expression in the jury's sentencing decision."

Id. (quoting Graham v. Collins, 950 F.2d 1009, 1029 (5th Cr.
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1992), aff'd, Us __ , 113 S .. 892 (1993)). W concl ude,

therefore, that the district court properly dism ssed East's Penry
claim
L1,

For the reasons stated above, we VACATE the district court's
di sm ssal of East's due process claimand his Brady cl ai mi nvol vi ng
Har daway and REMAND this portion of East's habeas petition to the
court for proceedings consistent with this opinion. W AFFIRMthe
district court's dismssal of East's renaining clains.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.
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