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March 13, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.

PER CURI AM

Texas inmate Wlliam Steve McGew (McGew) filed this civil
rights suit alleging that he was being incarcerated beyond his
original sentence of ten years in violation of his constitutional
rights. We affirmthe district court's dismssal of the 42 U S. C
8§ 1983 conplaint for failure to state a claim and nodify the
di sm ssal of any habeas corpus claimto be w thout prejudice.

| . FACTS AND PROCEDURAL HI STORY

MGew, a Texas Departnment of Crimnal Justice (TDCJ)
prisoner, filed a 42 U S.C. 8 1983 conplaint against the Texas
Board of Pardons and Parole (Board), its Director, and the Texas
Governor, in her capacity as the executive director of the Board,
alleging that he conpleted his prison sentence in 1993 but he
remains illegally inprisoned as a result of the application of an
unconstitutional state statute. MGew is contesting the
constitutionality of Texas Code Crim Proc. Ann. art. 42.18, 8§ 14(a)
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(West  Supp. 1994), which provides that, wupon revocation of a
person's mandatory supervision, the person "may be required to
serve the portion remaining of the sentence on which he was
rel eased, such portion remaining to be calculated w thout credit

for the tinme from the date of his release to the date of

revocation." MGew alleged that Governor Richards and Director
Kyl e have been made aware of this illegal policy and have not taken
any steps to termnate it. MG ew requested that the district

court order the Board to discharge himfrom custody and award hi m
nmonet ary damages.

MGewfiled a notion for a tenporary restraining order (TRO
and/or for a prelimnary injunction seeking to restrain the
defendants from enforcing an allegedly unconstitutional statute.
MG ewalso filed a notion to file an anmended conpl ai nt seeking to
have his conplaint certified as a class action on behalf of other
i nmat es whose sentences had been extended by the Board.

The defendants filed a nmotion to dismss and for sunmary
judgnent. The defendants presented docunentary evi dence refl ecting
the followng facts. MG ew was rel eased on nmandat ory supervi si on
on Cctober 18, 1990, and was arrested for aggravated robbery on
January 31, 1993. The Board of Pardons and Parol es i ssued a "bl ue"
warrant on February 9, 1993, directing the retaking of plaintiff
for violations of his mandatory supervision. The aggravated
robbery charge was dismssed at the request of the district
attorney because the conplainant signed an affidavit of

non- prosecution. The Board decided to proceed with the revocation



heari ng, which was attended by MG ew and his counsel. MG ew was
found guilty of four violations of his mandatory supervision and
t he Board revoked McG ew s mandat ory supervi si on on June 14, 1993.

The defendants argued in their notion that MG ewis properly
serving the remainder of his term under Texas |law and that the
Board and the individual defendants are imune fromsuit. MG ew
filed an opposition to the notion in which he argued that his
mandat ory supervi sion was erroneously and arbitrarily revoked.!?

The district court denied McGews motion for a TRO and
prelimnary injunction and his request to anmend his conplaint to
proceed as a class action. The district court also determ ned,
based on the docunents submtted by the defendants, that MG ew was
not being illegally inprisoned under Texas |aw and that MG ew s
conplaint failed to state a clai mupon which relief can be granted.
The district court granted the defendants' notion to dismss and
entered judgnent in their favor.

1. ANALYSI S

A. WHETHER THE DI STRI CT COURT PROPERLY DI SM SSED THE § 1983 SU T
FOR FAI LURE TO STATE A CLAIM

MG ew argues that he has conpleted his original ten-year

MG ew s nandat ory supervision was revoked based on his 1)
failure to report to his parole officer; 2) alleged comm ssion
of an aggravated robbery; 3) association wth a person of
crim nal background; 4) failure to abide by the condition that
he participate in a substance abuse program and present
verification of attendance. MG ew argued that his mandatory
rel ease was erroneously revoked because 1) he was under an
illegal arrest at the tinme that he failed to report to his parole
officer; 2) the aggravated robbery charge was dismssed; 3) he
was not aware that his conpani on had been previously convicted;
and 4) he had attended 246 hours of a substance abuse program
whi ch coul d be confirned by the state hospital.
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sentence and that it is irrelevant that he served part of the tine
outside of the institution. MG ew contends that his sentence
could not be extended in the absence of an additional conviction
and sentence. MG ew argues that he did not violate the terns of
hi s mandat ory supervi sion and, thus, that his sentence continued to
run while he was paroled. MG ew argues that his extended sentence
is not an isolated incident but is the result of the board's
w despread policy inposed on all parol ees.

This Court reviews de novo a trial court's dismssal of a
conplaint for failure to state a claimupon which relief can be
granted. G ddings v. Chandler, 979 F.2d 1104, 1106 (5th Cr.1992).
The dism ssal "may be upheld only if it appears that no relief
could be granted under any set of facts that could be proven
consistent with the allegations.” 1d. (internal quotation marks
and citation omtted).?

I nsofar as MG ew i s seeking nonetary damages for havi ng been
illegally inprisoned under 8 1983, the dism ssal of his conplaint
shoul d be affirnmed al though on grounds different than those stated
by the district court. See Bickford v. International Speedway
Cor p. , 654 F.2d 1028, 1031 (5th Cr.1981) (reversal IS

i nappropriate if ruling of district court can be affirnmed on any

2Al t hough the district court stated that it was granting the
defendants' notion for failure to state a clai mupon which relief
can be granted, it actually addressed the defendants' sunmary
j udgnent notion because it considered materials outside of the
pl eadings filed by MG ew. See Fed. R Cv.P. 12(b). However, as
di scussed bel ow, the proper determ nation would have been to
dismss the conplaint for failure to state a claimrather than to
rely upon materials outside of McGew s conpl aint.
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grounds, regardl ess of whether those grounds were used by district
court).
In Heck v. Hunphrey, --- US ----, ----, 114 S.C. 2364,
2372, 129 L.Ed.2d 383 (1994), the Suprene Court held that:
in order to recover danmages for allegedly unconstitutiona
conviction or inprisonnent, or for other harm caused by
actions whose unlawfulness would render a conviction or
sentence invalid, a 8 1983 plaintiff nust prove that the
conviction or sentence has been reversed on direct appeal
expunged by executive order, declared invalid by a state
tribunal authorized to make such determ nation, or calledinto
question by a federal court's issuance of a wit of habeas
corpus, 28 U S.C. 8§ 2254. A claimfor damages bearing that
relationship to a conviction or sentence that has not been so
inval idated is not cognizable under § 1983.
(footnote omtted, enphasis in original). Because an action
attacking the validity of parole proceedings calls into question
the fact and duration of confinenent,® it nust satisfy the Heck
el ement. See Heck, --- U. S at ----, 114 S.C. at 2370; Cotton v.
Texas Dep't of Crimnal Justice, No. 94-10532 at 2, 35 F.3d 560
(5th Gr. Aug. 26, 1994). MGewis challenging the Board's policy
of "extending" his sentence and is al so all eging that his nandatory
supervision was inproperly revoked based on erroneous factual
fi ndi ngs. MG ew alleged that he has not commenced any ot her
lawsuits in state or federal court dealing with the facts invol ved
in this proceeding or otherwise related to his inprisonnent.
MG ew remains in custody and he has not alleged that the sentence
inposed as a result of the revocation proceedings has been
invalidated by a state or federal court. Therefore, MGew s

conpl ai nt does not state a § 1983 cause of action.

3Jackson v. Torres, 720 F.2d 877 (5th Cir.1983).
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Even if a conplaint is subject to dism ssal under Heck, "it
remai ns appropriate for district courts to consider the possible
applicability of the doctrine of absolute immunity." Boyd .
Biggers, 31 F.3d 279, 284 (5th G r.1994). The Texas Board of
Par don and Parol es, a division of the Texas Departnent of Crim nal
Justice, is cloaked with El eventh Arendnent i mmunity. See Voisin's
Oyster House v. @idry, 799 F.2d 183, 186 (5th G r.1986).
Therefore, McGew s § 1983 claimfor damages against the Board is
barred by the El eventh Amendnent.

Al t hough parol e board nenbers who personally participate in
the "quasi-judicial activity of revoking parole" are absolutely
i mune fromsuit, other executive officers who are responsible for
promul gating the rul es and policies governing such proceedi ngs are
entitled only to qualified immunity. See Walter v. Torres, 917
F.2d 1379, 1383 (5th Cir.1990). Because McGew did not allege that
Richards and Kyle personally participated in his revocation
proceedi ngs, they are not entitled to absolute immnity under
Wl ter. The qualified imunity issue need not be addressed,
however, because McG ew has not alleged a 8 1983 clai m agai nst
t hese defendants in |ight of Heck.*

B. WHETHER ANY HABEAS CORPUS CLAI M SHOULD HAVE BEEN DI SM SSED W TH
PREJUDI CE

‘MG ew s argunent that the district court erred in denying
his requests for injunctive relief is nmoot in light of his
failure to state a cogni zable 8§ 1983 claimand the |ack of
exhaustion of his habeas clains. See Rocky v. King, 900 F.2d
864, 867 (5th Cr.1990) ("[a]n action is noot where (1) the
controversy is no longer live or (2) the parties |ack a personal
stake in its outcone").



McG ew s conpl ai nt shoul d al so be construed as seeki ng habeas
relief. See Jackson, 720 F.2d at 879; Cotton, No. 94-10532 at 3-
4.° MGews allegations reflect that he has not exhausted his
state renedies and, therefore, insofar as his conplaint can be
construed as seeking habeas relief, it nust be dismssed for
failure to exhaust. Rose v. Lundy, 455 U. S. 509, 102 S.Ct. 1198,
71 L.Ed.2d 379 (1982); 28 U S.C. 8§ 2254(b). The district court's
dism ssal of any habeas claim therefore is nodified to be a
dism ssal wthout prejudice to MGews right to seek federal
habeas relief after his state renedi es have been exhausted.

C. WHETHER THE DI STRI CT COURT ERRED | N DENYI NG H' S MOTI ON TO AMEND
H S COWVPLAI NT.

MG ew argues that the district court erred in denying his
nmotion to anmend his conplaint because there are a nunber of other
inmates simlarly situated as reflected by the overcrowded
condition of the Texas prisons. An action nmay be maintained as a
class action if it neets the criteria of "nunerosity, commonality,
typicality, and adequacy of representation,” the questions of |aw
or fact invol ved "predom nate" over any i ssues affecting individual
menbers of the class, and a class action is the "superior" nethod

of handling the action. Fed.R Cv.P. 23(a), (b)(3); see Jenkins

°See e.g., Wlson v. Foti, 832 F.2d 891 (5th Cr.1987)
(allegation of failure to credit "good tinme" constitutes § 2254
clain); Beebe v. Phelps, 650 F.2d 774 (5th Cr.1981) (8§ 2254
proceedi ng i nvolving claimof unconstitutional forfeiture of good
time in context of parole revocation); Keenan v. Bennett, 613
F.2d 127 (5th G r.1980) (loss of "good tinme" credit treated as
cl ai munder 8 2254); Lerma v. Estelle, 585 F.2d 1297 (5th
Cir.1978), cert. denied, 444 U S. 848, 100 S.Ct. 95, 62 L.Ed. 2d
62 (1979) (sane).



v. Raymark Industries, Inc., 782 F.2d 468, 471 & n. 4 (5th
Cir.1986). "The district court has w de discretion in deciding
whet her or not to certify a proposed class. Assumng the court
considers the Rule 23 criteria, we may reverse its decision only
for abuse of discretion." Jenkins, 782 F.2d at 471-72.

MG ew al | eged that there are nunerous ot her i nmates havi ng an
interest in his action but he did not address any of the other
requi renents of Rule 23. Further, because McGewis proceeding pro
se and his own conplaint failed to state a cause of action, his
ability to serve as an adequate representative of the class is
dubi ous. See CGonzales v. Cassidy, 474 F.2d 67, 72 (5th G r.1973)
(under Rule 23(a), the representative parties in a class action
must "fairly and adequately protect the interests of the class").
The district court did not abuse its discretion in denying the
notion to anmend the conplaint.®

CONCLUSI ON

For the reasons set forth above, the district court's judgnent
dismssing the 8 1983 suit for failure to state a claim is
AFFI RMED. The di smi ssal of the habeas corpus claimis MODI FIED to
be a dism ssal w thout prejudice. AFFIRVED AS MODI FI ED

ln a reply brief, McGew argues for the first tine that the
Board violated Texas |law by failing to revoke his parole within
thirty days of his revocation hearing. MG ew argues that the
hearing was held on May 13, 1993, and the Board did not issue a
decision until June 14, 1993. This Court will not reviewissues
which are initially raised in a reply brief. United States v.
Prince, 868 F.2d 1379, 1386 (5th Cr.), cert. denied, 493 U S
932, 110 S.Ct. 321, 107 L.Ed.2d 312 (1989).
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