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Before KING DAVIS, and WENER, G rcuit Judges.
WENER, Circuit Judge:

Petitioner-Appellant Bernard Eugene Anpbs, a Texas death row
i nmat e, appeals the district court's grant of summary judgnent in
favor of Respondent- Appel |l ant Wayne Scott, Director of the Texas
Departnent of Crimnal Justice (the State), denying and di sm ssing
W th prejudice Anos' petition for a wit of habeas corpus. For the

reasons set forth below, we affirm the judgnent of the district



court.
I
FACTUAL HI STORY

The full factual history for this appeal is detailed in the
opinion of the Texas Court of Crimnal Appeals (TCCA) affirmng
Anps' conviction and sentence.! Summarized briefly, that history
is as follows. On January 14, 1988, Anpbs and his cousin, Gary Von
Bennett, drove to a Dall as apartnent conpl ex | ooking for sonething
to steal or an apartnent to burglarize. After the two nen
burgl ari zed one apartnment and returned to their car to cache the
st ol en goods, they were approached by Janes Joe, an off-duty Dall as
police officer and part-tinme apartnent conplex security guard.
Joe, who was wearing a Dallas Police Departnent sweatshirt and
pol i ce badge, identified hinmself and proceeded to questi on Anbs and
Bennett. Anpbs becane upset during the exchange with Joe, and at
sone point "flinched," turned, drew a pistol, and shot Joe in the
chest at point blank range. Bennett eventually testified that he
i mredi ately ran toward one of the apartnent buil di ngs, ducked down,
heard three or four nore shots, and then nothing. Wen Bennett
returned to the car, he saw both Anpbs and Joe |ying on the ground.

Bennett was told by Anpbs that he had been shot and needed
hel p. Bennett hel ped Anbs into the car and drove to a nei ghboring
apartnent conpl ex. Wien the police arrived at that apartnent

conpl ex, Bennett ran and hid. Anps, who was unable to run, got out

lAnrbs v. States, 819 S.W2d 156 (Tex. Crim App. 1991) (en
banc), cert. denied, 504 U S. 917 (1992).
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of the car and tried to hide under a parked truck. The police
found Anpbs, arrested him and transported himto a hospital for
treat nent.
|1
PROCEDURAL HI STORY

Anmos was indicted for the capital nmurder of Janmes Joe in the
course of commtting and attenpting to commt burglary. Anos
entered a plea of "not guilty" to the offense and a trial foll owed.
Bennett, as the State's key witness, testified to the foregoing
facts at the guilt-innocence phase of Anobs' trial. Anmos al so
testified in his own defense, admtting in the course thereof to
seven prior felony convictions, one msdeneanor conviction, and
four incarcerations in the Texas Departnent of Corrections. The
jury returned a verdict of guilty as charged in the indictnent.
After a separate hearing on punishnent, the jury, in response to
the Texas special issues submtted to it, sentenced Anbs to death
by lethal injection. Anmpos' notion for a new trial was denied
follow ng a hearing on that notion.

Anps' conviction and sentence were autonmatically appealed to
the TCCA, the state's highest appellate court for crimnal appeals.
In an en banc decision, that court affirmed Anps' conviction and
sentence.? The United States Suprene Court denied Anps' petition
for wit of certiorari.?

Amos filed his first petition for wits of habeas corpus

2] d.

SAnps v. Texas, 504 U. S. 917 (1992).
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simultaneously in the TCCA and the Crimnal D strict Court of
Dall as County (state habeas court or trial court, depending on
context). The state habeas court deni ed Anbs' petition in an order
adopting the State's proposed findings of fact and concl usi ons of
| aw and adding the court's own supplenental findings of fact and
conclusions of law. The TCCA al so deni ed Anpbs' petition, holding
that the findings entered by the trial court were supported by the
record.

Anos filed a petition for federal wit of habeas corpus and
stay of execution in the district court, which granted the stay
pending its exam nation of Anbs' habeas petition. |In response to
Anps' petition, the State filed an answer and a notion for sunmary
j udgnent . Foll ow ng oral argunent, the district court granted
summary judgnent in favor of the State, dism ssing Arbs' petition
and vacating the stay of execution. |In rejecting Anpos' petition,
the district court held that (1) six of Anpbs' el even grounds for
relief were procedurally barred under state law,* (2) Anps' claim
that the State failed to disclose material i npeachnent evi dence and
to correct perjured testinony was neritless; (3) Anmpbs did not

satisfy the standard necessary to establish his <claim of

‘Anpbs sought habeas relief on el even grounds. The State
contended that six of the el even grounds were procedurally barred
(arguing also that two of those six were precluded from review
because they required the application of a new federa
constitutional rule). In his habeas petition, Anpbs addressed
specifically only four of the procedurally defaulted clains. The
district court first concluded that the two unaddressed cl ai ns were
barred, then, after considering whether Anbs had shown cause and
prejudice for his procedural default, a fundanental m scarriage of
justice, or sone other right to an evidentiary hearing, held that
the remaining four clains were procedurally barred.
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i neffective assistance of counsel on the grounds that counsel
failed to a) conduct a reasonabl e puni shnent phase investigation,
b) adequately voir dire the jury panel, and c) present evidence
that Anps did not knowi ngly waive his Fifth Amendnent rights; and
(4) Anpbs showed no basis for relief on his claimchallenging the
Texas special issues, as interpreted and applied in his case.
Anmps' notion to alter or anmend the district court's judgnent was
deni ed.

Amos tinmely filed notice of appeal to this court but the
district court denied a certificate of probable cause (CPC) to
appeal. Anps filed a second notice of appeal as well as another
nmotion for CPC. Again, the district court denied Anbs' notion for
CPC. Anps then filed a request for CPCwth this court, which was
carried with this appeal. W grant Anps' request for a CPC, and
proceed to the nerits of his appeal.

11
ANALYSI S

Anps asserts on appeal that the district court erred in (1)
relying on the Texas contenporaneous objection rule as an
"I ndependent and adequate state-|aw ground” barring federal court
reviewof his claimthat the totality of circunstances surroundi ng
his trial violated his Sixth Amendnent right to a fair trial;% (2)

denying him an evidentiary hearing on his claimthat the State

SAnos' claim stens from what he characterizes as the
conspi cuous presence of nunerous uniformed police officers in the
courtroomduring the closing argunents of the punishnent phase of
his trial and the prosecutor's remarks directing the jury's
attention to those officers.



failed to disclose material inpeachnent evidence and know ngly
presented false testinony; and (3) denying him an evidentiary
hearing on his claimthat his counsels' failure to investigate and
present mtigating evidence during the punishnent phase of his
trial constitutes ineffective assistance of counsel. Anps did not
re-urge on appeal his challenge to the Texas special issues.
A. STANDARD OF REVI EW

In review ng the habeas proceedings of petitioners in state
cust ody, we nust accord a presunption of correctness to state court
findings of facts.® W review the district court's findings of
fact for clear error and decide any issues of |aw de novo.’” A
district court's denial of federal habeas review based on a state
procedural ground presents a legal question that we review de
novo. 8
B. TeExas' CONTEMPORANEOUS OBJECTI ON RULE - | NDEPENDENT AND ADEQUATE?

Anps contends that the district court erroneously relied on
the Texas contenporaneous objection rule as an independent and

adequate state-law ground on which to deny review of many of his

628 U.S.C. § 2254(d) (1992); Summer v. Mata, 455 U.S. 591,
591-92 (1982).

‘Boyd v. Scott, 45 F.3d 876, 879 (5th Cir. 1994), cert.
denied, 115 S.Ct. 1964 (1995); Wllians v. Collins, 16 F.3d 626,
630 (5th Cir.), cert. denied, 115 S. C. 42 (1994); Baty v. Bal kcom
661 F.2d 391, 394 n.7 (5th Cr. 1981), cert. denied, 456 U S. 1011
(1982).

8Johnson v. M ssissippi, 486 U.S. 578, 587 (1988) ("'[We have
consistently held the question of when and how defaults in
conpliance wth state procedural rules can preclude our
consideration of a federal question is itself a federa
question.'") (quoting Henry v. Mssissippi, 379 US. 443, 447
(1965)).




federal habeas clains.® Anps insists vigorously that the state
procedural rule is not an adequate state-|aw ground, advancing two
fundanental reasons: (1) the rule and its exceptions are not
strictly or regularly followed by the TCCA and (2) the rule is an
i nherently discretionary rule of procedure and therefore is per se
i nadequat e.

1. Strictly or Reqularly Foll owed?

A federal court will not review a question of federal |aw
deci ded by a state court if the decision of that state court rests

on a state ground that is both independent of the nerits of the

federal claim and adequate to support that judgnent.?0 Thi s
"I ndependent and adequate state |aw' doctrine applies to both
substantive and procedural grounds and affects federal review of
clains that are raised on either direct or habeas review
Procedural default does not bar federal court review of a
federal claimraised in a habeas petition unless the |ast state
court rendering a judgnent in the case has "clearly and expressly"
indicated that its judgnent is independent of federal |aw, e.g.,

rests on a state procedural bar.!? Relevant to this appeal in this

°See Tex. R App. Pro. 52(a) (1994) (to preserve conplaint for
appel late review, party nust have presented to trial court tinely
request, objection, or notion, stating specific grounds for ruling
desired if specific grounds were not apparent from context).

YHarris v. Reed, 489 U S. 255, 260, 262 (1989).

1Col eman v. Thonpson, 501 U.S. 722, 729 (1991); Harris, 489
U S at 261.

121d. 263 (quoting Caldwell v. M ssissippi, 472 U S. 320, 327
(1985); Colenman, 501 U. S. at 735; Young v. Herring, 938 F.2d 543,
553-54 (5th Cr. 1991) (key to determ ning whether state court
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regard is a recent Suprenme Court case, Sochor v. Florida, *® in which

the Court held that a state court opinion expressing that "none of
t he conpl ai ned-of jury instructions were objected to at trial, and
thus, . . . are not preserved for appeal,” indicates wth
"requisite clarity" the rejection of a federal claim based on an
alternative state-law ground.* W note in particular that the
Court reached this conclusion even though the state court opinion
al so expressed that, "[i]n any event, [the] clains . . . have no
nerit."?®®

In addition to being independent of federal law, a state
procedural rule barring federal habeas review of a federal claim
must be adequate. In general, the test for the adequacy of such a
ruleis that it is strictly or regularly foll owed by the cogni zant

state court.® The Supreme Court has further defined this concept

opi nion rests on i ndependent and adequate state ground "is not the
clarity of the state court's |anguage, or even whether the state
court addressed the merits of the federal claim but whether the
state court nmay have based its decision on its understandi ng of
federal law. "), cert. denied, 503 U S. 940 (1992).

13504 U.S. 527 (1992).
11 d. at 534.

¥l d. at 534 n. *. See Harris v. Reed, 489 U S. 255, 264 n.10
(1989) (noting that state court need not fear reaching nerits of
federal claim in alternative holding as long as state court
explicitly invokes state procedural bar as a separate basis for
deci si on).

6Johnson v. M ssissippi, 486 U S. 578, 587 (1988); Barr v.
Gty of Colunbia, 378 U.S. 146, 149 (1964); WIlcher v. Hargett, 978
F.2d 872, 879 (5th Cr. 1992), cert. denied, 114 S.C. 96 (1993).
Al t hough the test for determning the adequacy of a state-l|law
ground is disjunctive (strictly or regularly), we have not
di scovered any cases in which the Suprene Court has divided the
test into a separate standard for each term The Court appears to
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of adequacy, however, to include a state procedural ground that is

strictly or regularly applied evenhandedly to the vast nmajority of

simlar clains.?

Federal courts will presune that there is no i ndependent and
adequate state ground for a state court deci sion when that deci sion
"*fairly appears to rest primarily on federal law, or to be
interwoven with the federal law, and when the adequacy and
i ndependence of any possible state lawground is not clear fromthe
face of the opinion.'"18 Nevert hel ess, a judgnent resting on an
i ndependent and adequate state rule of procedural default will bar
federal habeas review of a federal claimif the habeas petitioner
cannot show "cause" for the default and "prejudice attributed

thereto," or denonstrate that the federal court's failure to revi ew

the defaulted claimw Il result in a "fundanental m scarriage of

treat synonynously the terns of the standard, and on at |east one
occasion has interchanged the word "regularly" with the word
"consistent." For the purposes of this opinion, therefore, we
di scern no significant distinction between the words "strictly" and
"regularly" as those terns are used in determ ni ng whether a state
procedural rule is adequate, and we use the terns according to
their common neani ng. See BLACK' s LAw DicTioNnaRY 1286, 1422 (6th ed.
1990) (defining "strictly" as "a strict manner; cl osely, precisely,
rigorously; stringently; positively;" and "regul arly" as "at fixed
and certain intervals, regular in point of tine. I n accordance
Wi th sonme consistent or periodical rule or practice.").

7See Dugger v. Adans, 489 U.S. 401, 410 n.6 (1989) (concl uding
that state court "faithfully applied" its procedural rule to vast
majority of cases raising sane type of constitutional claim
(Caldwell clainm); Hathorn v. Lovorn, 457 U S. 255, 263 (1982)
("State courts may not avoid deciding federal issues by invoking
procedural rules that they do not apply evenhandedly to all simlar
clains.").

8Col eman v. Thonpson, 501 U.S. 722, 735 (1991) (quoting
M chigan v. Long, 463 U S. 1032, 1040-41 (1983)).
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justice."?1®

a. The Texas Rule

Anps cont ends t hat the Texas cont enporaneous objectionruleis
not an adequate state procedural ground on which to base a deni al
of federal habeas review of his clains because the rule is neither
strictly nor regularly followed. To support his contention, Anps
lists a nunber of cases in which, he asserts, the TCCA has
expressly--and i nconsi stently--excused a crimnal defendant's non-
conpliance with the procedural rule and proceeded to reach the

nerits of the otherw se defaulted claint® Anpbs essentially argues

Harris v. Reed, 489 U S. 255, 262 (1989); Engle v. |Issac, 456
U S. 107, 129 (1982).

20See, e.9., Duran v. State, 844 S.W2d 745, 746 n.1 (Tex.
Crim App. 1992, no wit) (noting that "Although appellant failed
to preserve error by not objecting, the Court of Appeal s addressed
the nerits of appellant's claimin the interest of justice.");
Geenv. State, 840 S.W2d 394, 403, 403 n.6 (Tex. Crim App. 1992)
(finding procedural default ("appellant has waived error"); noting
infootnote that "in the interest of justice" court reviewed nerits
of the defaulted clain), cert. denied, 113 S. C. 1819 (1993);
Ransom v. State, 789 S . W2d 572, 585 (Tex. Cim App. 1989)
(concluding that, as no objection was raised at trial, nothing was
before court on review, followed by discussion on nerits), cert.
denied, 497 U S. 1010 (1990); Stoker v. State, 788 S.W2d 1, 16
n.19 (Tex. Crim App. 1989) ("Appellants conplaint is not properly
preserved for review. However, in the interest of justice and due
to severity of the attendi ng punishnent we addressed appellant's
claim"), cert. denied, 498 U. S. 951 (1990); Huffrman v. State, 746
S.W2d 212, 222-23 (Tex. Cim App. 1988, no wit) ("nothi ng is

presented for review," "Nevertheless, we find . . ."); My V.
State, 738 S.W2d 261, 269 (Tex. Crim App.) ("fallure to object
wai ves any all eged error,"” "However, we have exam ned the record .

."), cert. denied, 484 U.S. 872 (1987) Wl kerson v. State, 736
S.W2d 656, 663-64 (Tex Crim App. 1987, no wit) (no objection to
testinony was made at trial, thus not hi ng preserved for review,
"even if it could be said . . ."); Barnard v. State, 730 S.W2d
703, 716 (Tex. Crim App. 1987) (noting that defendant's general
obj ection presented no error for review, "Nevertheless, we wll

exam ne the nerits . . ), cert. denied, 485 U S. 929 (1988);
Hogue v. State, 711 S. W 2d 9, 28 (Tex. Crim App.) (concluding
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that the TCCA fails to follow strictly or regularly the
cont enporaneous objection rule whenever it first notes a
defendant's failure to conply with the rule, then "neverthel ess" or
"in the interest of justice" goes on to excuse the procedura
default and consider the substantive nerits of the claim Anos
insists that the fact that the state court prefaces its discussion
of the nerits with such transitional terns as "neverthel ess" or
"however" denonstrates the court's clear intent to excuse the
procedural error and deny relief solely on the nerits.? Anps
deduces, therefore, that the state court's "unanbi guous intent to
excuse" the defendant's failure to observe the contenporaneous
objection rule constitutes that court's failure to followstrictly
or regularly the rule.

At the outset we note that, in challenging the adequacy of the

Texas cont enpor aneous objection rule, Anps attacks the rule inits

that, as appellant's objection at trial did not conport wth
argunent rai sed on appeal, court not nmandated to consi der argunent;

"Nevertheless, we will address the nerits . . ."), cert. denied,
479 U.S. 922 (1986); Phillips v. State, 701 S.W2d 875, 881-82
(Tex. Crim App. 1985) (no error preserved; "even if . . .advanced

. . . ho merit."), cert. denied, 477 U S. 909 (1986); Barney v.
State, 698 S.W2d 114, 123 (Tex. Cim App. 1985 no wit)
("nothing is preserved for review. . .;" "W neverthel ess proceed
toits reviewin the interest of justice."); GQuznon v. State, 697
S.W2d 404, 409-10 (Tex. Crim App. 1985) (holding that "nothing is
presented for review " followed wth discussion on nerits), cert.
deni ed, 475 U.S. 1090 (1986); Geen v. State, 682 S.W2d 271, 275
(Tex. Crim App. 1984) (no objection, failure to object waives
error; followed by comment on the nerits of the clain), cert.

deni ed, 470 U. S. 1034 (1985).

2lSee, e.q., Heath v. Jones, 941 F.2d 1126, 1137 (11th Cr.
1991) (holding that state court's use of term "nevertheless" in
addressing the nerits of <claim waived previously nentioned
procedural default), cert. denied, 502 U S. 1077 (1992).
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entirety, as it has been applied to nyriad clains in capital and
non-capital cases from1972 to the present. What Anps fails to do
in his zealous attenpt to discredit the rule, however, is to direct
us to cases in which the rul e has been applied--either evenhandedly

or unevenhandedly--to clains identical or simlar to his own Sixth

Anmendnent claimof an unfair trial.? Unfortunately for Anpbs, our
research on this precise Sixth Arendnent claim-and presumably his
as well--reveals that, on the limted occasions in which a Texas
appel l ate court has applied Texas Rule 52(a) to a simlar claim

t he court has applied the rul e evenhandedl y. 2 Because Anbs has not

2Anmps' reliance on Powel|l v. State, 897 S.W2d 307 (Tex. Crim
App., 1994), cert. filed, (May 1995), is m splaced. Anps asserts
that the TCCA in Powell excused the defendant's failure to conply
wth the contenporaneous rule and discussed the nerits of an
identical and unobjected-to Sixth Amendnent claim alleging a
"l ynch-nob at nosphere."™ W di sagree.

First, we do not consider as dispositive of our review of the
application of the contenporaneous objection rule in 1992, a case
that applied (or allegedly excused) the rule in 1994. Second, even
if Powel | were “"tinmely," we wuld disagree wth Anos'
characterization of the court's treatnent of the claim In Powell,
the TCCA first sustained one of the defendant's points of error
stemming from his sentencing trial, holding that the verdict
sentenci ng the defendant was inconplete and the sentence of death
was tai nted. The court next dism ssed as noot the defendant's
remaining clainms, including his clains alleging a "lynch-nob
at nosphere" at his sentencing trial. Al though the court expressed
in a footnote its concern that sone of the unaddressed points of
error were troubling, (e.g., the "lynch-nob atnosphere"), noting
specifically "t he pattern of escal ati ng di sregard for
constitutional order on the part of the trial court and the State, "
the court did not rule on the nerits of the claim As the TCCA had
already ruled that the claimwas noot, its dicta commenti ng on what
it perceived to be the practice of the trial court and State cannot
be viewed as an occasion in which the court excused the procedural
default to rule on the nerits of the claim

2O her than Powel |, Anpbs has not directed us specifically to
any TCCA cases raising identical or simlar clains. And our
research reveal s only those instances in which simlar clainms were
addressed by the internedi ate appell ate courts of Texas. As Anps
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denonstrated that the TCCA does not strictly or regularly apply the

cont enpor aneous objection rule to clains identical or simlar to
his Sixth Arendnent claim we are convinced that the rule is an
adequat e state-|aw ground, regardl ess of whether that court may be
less than strict or regular in applying the rule to dissimlar
cl ai ns.

Even if we were to | ook outside Anpbs' particul ar context, we
woul d find that Texas courts apply the contenporaneous objection
rule strictly and regularly. The vast majority of cases on which
Anos relies do not reflect instances in which the TCCA has failed
tofollowstrictly or regularly the contenporaneous obj ection rul e;
quite the opposite, the substantial majority reflect instances in
which the state court first held that a defendant's clains were
procedurally barred and then addressed the nerits of the defaulted

claim in an alternative holding.? G ven the Suprene Court's

raises his "hostile trial environnment"” Sixth Arendnent claimas a
distinct claim(raising a separate Sixth Amendnent claim alleging
ineffective assistance of counsel), we note only those cases
reviewing clainms of an unfair trial due to circunstances ot her than
i neffective assistance of counsel. See, e.q., Myfield v. State,
803 S.W2d 859, 862-65 (Tex. C. App. - Corpus Christi 1991, no
wit) (reviewing defendant's sixteen points of error alleging
deni al of due process and unfair trial, rejecting as barred those
errors to which defendant failed to object pursuant to Rule 52(a)).
. ORarden v. State, 777 S.W2d 455, 460 (Tex. C. App - Dallas
1989, writ ref'd) (holding that defendant's oral notion requesting
conti nuance was sufficient to preserve error for reviewpursuant to
Rul e 52(a) when it was clear that both trial judge and prosecutor
were aware of substance of conplaint).

21f we were to follow Anpbs' contention to its (il)logica
conclusion, we would be telling the states within this circuit
that, unl ess you use the magic word "alternative" when followi ng a
procedural default holding with a nmerits holding, we will deemyour
application of your rule not to be strict or regular, and thus not
i ndependent and adequate. W are unwilling to set such an

13



conclusion in Sochor that the state court opinion in that case
indicated wwth requisite clarity that the defendant's federal cl aim
was rejected on alternative grounds--state procedural default and
federal nerits--it follows that here, when the TCCA uses simlar
| anguage for the sane purpose, such |anguage nust be viewed as
signaling an alternative hol di ng i ndependent of federal |aw, not as
an indication that the state court is excusing the procedura

defaul t.

The fact that fromtinme to tine the state court uses any one
of an infinite variety of particularized transitional phrases to
signal alternative hol dings--1anguage that Anpbs' characterizes as
denonstrating the court's unanbiguous intent to excuse the
procedural default--isirrelevant inthis instance. Harking to the

Suprene Court's dicta in Colenman v. Thonpson, ?® we remn nd our sel ves-

-and Anpbs--that "we have no power to tell state courts how they
must wite their opinions. W encourage state courts to express
plainly . . . the grounds upon which their judgnents rests, but we

will not inpose on state courts the responsibility for using

particular language in every case in which a state prisoner

presents a federal claim . . ."2

arbitrarily Draconian trap for the unwary.
2501 U.S. 722 (1991).

261 d. at 739 (enphasis added) (declining to expand the Harris
presunption to apply in all habeas cases presented to a state court
inwhich the state court did not "clearly and expressly" state that
its judgnent rests on state law, reiterating that presunption
applies only when it fairly appears that state court rested
decision primarily on federal |aw).
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We decline today to inpose on the TCCA the need to pronounce
sone shibboleth or incant some magic words guaranteeing safe
passage from a holding based on a state procedural bar to an
alternative holding on the nerits without infecting the opinion
wth "excuse" and thus doomng it to inadequacy. W |ikew se
decline Anps' invitation to hold that a court's particular choice
of words or phrases to reflect the shifting of its focus froma
hol di ng grounded on i ndependent state |lawto an alternative hol di ng
based on federal law is dispositive when determ ni ng whether that
state-law ground is adequate. W remain satisfied instead that
when the TCCA holds that a crimnal defendant's federal claimis
procedurally barred, then proceeds to address the nerits of the
defaul ted cl ai mand voi ce a second hol ding, the opinionis properly
viewed as stating alternative holdings. Only if the TCCA should
clearly and unequi vocally excuse the procedural default wll we
vi ew t he opinion as one decided on the nerits only.

As we discern that all but a de mnims few of the cases cited
by Anmpbs reflect occasions in which the Texas state court has
rendered alternative holdings rather than excused the procedural
default, it follows that the TCCA strictly or regularly enforces
t he contenporaneous objection rule. The handful of cases upon
which Anmpbs relies as typifying the TCCA' s disregard of the
cont enpor aneous obj ection rule are either insufficient to undercut

t he adequacy of the Texas rule or inapplicable.? W acknow edge

2’See, e.d., Young v. State, 826 S.W2d 141 (Tex. Crim App.
1991) (holding that defendant not required to request trial judge
to make finding on Batson notion in order to have sane evi dence
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with approval the principle that an occasional act of grace by a
state court in excusing or disregarding a state procedural rule
does not render the rul e i nadequate; 2 after all, "regularly" is not
synonynous with "always" and "strictly" is not synonynous wth

"unani nously." In Bass v. Estelle,? we determ ned that

. . . Wwe do not regard an occasional act of grace by the
Texas court in entertaining the nerits of a claimthat
m ght have been vi ewed as wai ved by procedural default to

considered on direct appeal), ref'd on remand petition for
discretionary review, 856 S.W2d 175 (Tex. Crim App. 1993); Yee v.
State, 815 S.W2d 691, 692 (Tex. Cim App. 1991, no wit (reh. on
petition for discretionary review denied)) (Wite, J. dissenting)
(conmplaining that majority excuses defendant's failure to perfect
bill of exception under Rule 52(b)); Harris v. State, 790 S.W2d
568, 582-83 (Tex. Crim App. 1989, no wit) (review ng under
harm ess error rule, nerits of defendant's unobjected-to claimthat
the state trial court failed to conply with the nmandates of the
Code of Crimnal Procedure); Valcarcel v. State, 765 S.W2d 412
(Tex. Crim App. 1989, no wit) (MCormck, J. dissenting)
(criticizing majority for not discussing whether defendant's
failure to object to "bolstering" testinony at trial failed to
preserve error); East v. State, 702 S.W2d 606, 615 (Tex. Crim
App.) (observing that defendant raised his claimof an indictnment
error for first tinme on appeal; NOTE: in 1985 a claim based on
indictnment error fell within the exceptions to the contenporaneous
objection rule; since 1985, changes to the Texas constitution and
Code of Crimnal Procedure require that such error be preserved,
see Studer v. State, 799 S.W2d 263, 271-73 (Tex. Crim App. 1990,
no wit)), cert. denied, 474 U S. 1000 (1985).

28See, e.0., Dugger v. Adans, 489 U. S. 401, 410 n.6 (1989)
(concluding that "the few cases that respondent and the dissent
cite as ignoring procedural defaults do not convince us that the
[state suprene court] fails to apply its procedural rule regularly
and consistently"); Andrews v. Deland, 943 F.2d 1162, 1190 (10th
Cr. 1991) ("[a]J]n allegedly wuneven application of a state
procedural default rule in general does not necessarily establish
that the application of a procedural default rule in a particular
case is not adequate.") (citing Dugger, 489 U S. at 410)), cert.
deni ed, 502 U. S. 1110 (1992). See also Klein v. Neal, 45 F. 3d 1395,
1398 (10th Cir. 1995) (interpreting Andrews for prem se that state
procedural rule is adequate as long as applied regularly and
evenhandedly in vast majority of cases).

29705 F.2d 121 (5th Gir.), cert. denied, 464 U S. 865 (1983).
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constitute such afailureto strictly or regularly foll ow

the state's contenporaneous objection rule as permts us

to disregard that rule generally or where the state court

has not done so.?*

I n Bass, we distinguished the appellant's contention that the
cont enporaneous objection rule was not strictly or regularly
followed from a challenge of the sane ilk that had proved

successful in Barr v. Colunbia.3 The Suprene Court in Barr refused

to accept the state "generality of exceptions" rule as an
i ndependent and adequate state |aw barring federal habeas review
after the Court's reviewof the state jurisprudence identified four
separate decisions rendered by the sanme state court--just weeks
before the petitioner's appeal--in which the state court had held
that identical "general" exceptions were sufficient. I n
di stinguishing --and rejecting--the issue raised in Barr fromthe
"adequacy i ssue" posed in Bass, we essentially determ ned that the
petitioner in Bass had not presented the sanme type of clearly
identifiable disregard of the state rule as had the petitioner in
Barr. W noted that "[u]ntil such constructional |egerdenmain as

occurred in Barr is drawn before us," we would have no occasion to
re-exam ne our prior holding that "we will not excuse a procedural

default in a case where state courts have not done so."?%

0 d, at 122-23.
31378 U.S. 146 (1964).

32Bass, 705 F.2d at 123. See Henry v. Wainwight, 686 F.2d
311, 314 n.4 (5th Gr. 1982) (addressing appellant's contention
that court circunvented precedent in finding that claimwas not
barred from federal review because state court excused procedural
bar in unrel ated case; expressing that we did not intend to suggest
that the past excuse of a default in another case allows a federal
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W are satisfied that, despite his strenuous efforts to
marshall cases in which the TCCA has failed to apply the
cont enpor aneous objection rule, Anmbs has not presented to us a
situation in which we should conclude that the contenporaneous
objection rule--as applied by the TCCA to Anos' specific clains as
well as to essentially identical clains in other cases--is not
strictly or regularly foll owed. W find to the contrary, then
that it is thus foll owed.

b. The Exceptions

In a variation of his thene conposed to "undercut the
adequacy"* of the contenporaneous objection rule, Anpbs argues that
a state court's failure to apply, consistently and rationally,

recogni zed exceptions to a procedural default rule will render the

| arger procedural rule an inadequate state |law ground in all
cases. Specifically, Anmpbs contends that the TCCA does not
strictly or regularly apply its two recognized exceptions--the
"right not recognized" exception and the "fundanmental error"
exception--to the contenporaneous objection rule, as a result of
which the rule as a whole is not an adequate state-|aw ground.

. Ri ght Not Recogni zed Excepti on

court to excuse a default in a case where the state courts have
not), vacated on other grounds, 463 U S. 1223 (1983).

33See Duqger, supra n. 17, 28.

3See, e.q., Hll v. Black, 887 F.2d 513, 516 (5th G r. 1989)
(noting that M ssissippi court's regul ar and consi stent application
of plain error exception to state contenporaneous objection rule
prevents application of rule being deenmed haphazard or arbitrary),
cert. granted and judgnent vacated, 498 U S. 801 (1990), opinion
reinstated, 920 F.2d 251 (5th Cr. 1990).
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Anos cites several cases in which he asserts the TCCA has not
consistently applied the "right not recognized" exception to the
cont enporaneous objection rule to clains based on Penry v.

Lynaugh, ® and Estelle v. Smth.% As we cannot read the cases on

which Anpbs relies to support this contention, however, we renain
convinced that, in the vast majority of cases, the TCCA strictly
and regul arly applies both the contenporaneous objection rule and
its "right-not-recogni zed" exception. First, we reject out of hand
as wholly inapposite those cases in which the TCCA barred Penry
clains before that court even recogni zed that such clains could be

rai sed as a right not recogni zed. 3 Anps asserts neverthel ess that

33492 U.S. 302 (1989).

3451 U.S. 454 (1981) (holding that psychiatrist's testinony
at penalty stage of trial regarding court-ordered pretrial
conpet ency exam nation of accused, who was in custody at the tine
of exam nation and had neither been infornmed of his rights nor had
wai ved such rights, violates Fifth Amendnent privil ege against
self-incrimnation and Sixth Arendnent right to counsel).

3’One of these cases, Selvage v. Lynaugh, 842 F.2d 89, 93
(1988), was reconsidered after the Suprene Court issued its opinion
in Penry. The subsequent opinion is considered the | andmark case
in which the TCCA recognized that Penry clainms could be raised
retroactively on appeal despite a procedural bar. See Selvage V.
Collins, 816 S.W2d 390 (Tex. Crim App. 1991).

In Fierro v. Lynaugh, 879 F.2d 1276, 1281 (5th Cr. 1989),
cert. denied, 494 U S. 1060 (1990) we determned that the
defendant's failure to object to or request jury instructions on
mtigating evidence was barred from review under the Texas
cont enpor aneous obj ection rule. Even though this nmay have been
error on our part in light of the fact that we reviewed the claim
after Penry had been deci ded, the TCCA applied t he cont enporaneous
objectionrule tothe claimin 1986 (antedating Penry). Simlarly,
al though in Mayo v. Lynaugh, 893 F.2d 683 (5th Cr. 1990) (petition
for rehearing) we reversed and remanded our previous decision
holding that the defendant's Penry claim had been procedurally
defaulted, there is nothing in the state court opinion that
suggests that the state court even addressed the issue, again,
because the right on which the subsequent claimto this court was
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even after the TCCA recognized Penry clains as a right not
recogni zed, that court disregarded the exception and held that such
clains were procedurally barred.

Anpbs relies on Sawers v. Collins,® yet that case offers no

support to his argunment.® As we deternmined in Sawers that the
TCCA did not deny Sawyers' Penry claimon the basis of procedural
default, but rather on the nerits, it does not follow-as Anros
urges--that Sawers presents an occasion in which the state court

failed to apply strictly the right not recognized exception to a

Penry claim

based was not yet recognized. See Mayo v. State, 708 S.W2d 854
(Tex. Crim App. 1986, no wit). Mreover, as the State in Mayo had
waived its right to seek exhaustion in state court, it was the
district court that initially held that the defendant's Penry claim
was procedurally defaulted. See, e.dq., Mayo v. Lynaugh, 883 F.2d
358, 359 (5th Cr. 1989).

38986 F.2d 1493 (5th Gir.), cert. denied, 113 S.C. 2405
(1993).

¥l n Sawers we reviewed for error the district court's hol ding
that Sawyers' Penry claim was procedurally barred from federa
review. W observed that the state trial court had deni ed Sawyers'
Penry claim alternatively, on state procedural grounds and on the
merits. The TCCA too had deni ed Sawers' claim stating only that
the trial court's findings and concl usions were supported by the
record. We noted that the TCCA had deci ded Sel vage v. Collins, 816
S.W2d 390 (Tex. Crim App. 1991), one week before denyi ng Sawyers'
petition, and [we] determ ned that, if the TCCA had deni ed Sawyers'
petition on the basis of procedural default, that decision would
have been in direct conflict wwth Sel vage. Relying on the Sel vage
opi ni on, we concl uded that there was strong evi dence that the TCCA
had denied Sawers' Penry claim on the nerits rather than on
grounds of procedural bar. Accordingly, we held that the district
court had erred in holding that Sawyers' claim was procedurally
barred. Sawyers 986 F.2d at 1500. See, Ylst v. Nunnemaker, 501
U S 797, 805 (1991) (strong evidence can refute presunption that
where there has been one reasoned state judgnent rejecting a
federal claim |ater unexpl ai ned orders uphol di ng that judgnent or
rejecting sane claim rest on sane grounds articulated in prior
opi ni on).
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Anps cites but a single case in support of his contention that
the TCCA does not consistently and rationally apply the right not

recogni zed exception to Estelle v. Snith clainms.* Anps' reliance

on this one case i s msplaced, however, as the rel evant opi ni on was
rendered in 1995. W do not consider as dispositive of our review
of the application of the contenporaneous objection rule in 1992,
a case that applied (or allegedly excused) the rule in 1995.

ii. Fundanental Error Exception

Anmpbs next contends that, even though the TCCA has not
devel oped a defined, consistently-applied fundanental error
exception to the contenporaneous objection rule, that court
i nconsistently and indiscrimnately applies such an exception to
various fundanmental error clains. Anmos rejects the State's
response that the fundanmental error exception is limted to
unobj ected-to jury charge error, and notes that the TCCA has held

recently in Marin v. State,* that nunerous types of statutory and

constitutional clains are not subject to the contenporaneous
objection rule. Further, Anps suggests that in "the rare
i nstances"” when a fundanental error exception has been applied to
non-jury charge error, the Texas courts have done so
i nconsistently. Again, we are not persuaded.

Contrary to the argunent that Anpbs tries to nake in regard to

40See Ex Parte Hawkins, Wit. No. 7,369-08 (state court opinion
dated February 17, 1995).

4l1See Marin v. State, 851 S.W2d 275, 279 (Tex. Crim App.
1993), rev'd on other grounds, 891 S . W2d 267 (Tex. Cim App
1994) .
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Marin, our review of that case convinces us that Texas'
adj udi catory systemlimts the types of rights that fall wthin the
scope of its Rule 52(a), thus, the rule itself cannot be deened as
i nadequate nerely because particular types of fundanental clains
nmust be treated as exceptions to the rule.* Simlarly, we find
meritless Anbs' contention that the TCCAinconsistently applies the
fundanental error exception to errors other than jury-charge
error.® In rejecting this argunment, we note that Anps conpares
cases in which the TCCA has acknow edged that a claim of double
| eopar dy--a fundanent al constitutional guarantee--nmay be rai sed for

the first tinme on appeal,* to one case in which that court denied

2ln Marin, the TCCA divided the rules defining Texas'
adj udi catory system into three <categories of rights and
requi renents. In so doing, the court noted that Texas Rule 52(a)
applies only to that category of rights that nust be inplenented
upon request, but not to the other two categories which enconpass
absol ute rights and requi renent and ri ghts that nust be i npl enent ed
unl ess expressly waived. 1d. at 278-79.

“3Amps contends that even though the Texas state courts have
held that double jeopardy and collateral estoppel clains are so
fundanental that they may be raised for the first tinme on appeal,
those same courts have on occasion held that such clains are
procedurally defaulted unless preserved by objections nade at
trial.

4See, e.q., Sinmmons v. State, 745 S.W2d 348, 351-52 (Tex.
Crim App. 1987, no wit) (observing that double jeopardy clains
could be--and were--raised for first time in state appellate
court); Ex Parte Myers, 618 S.W2d 365, 368-69 (Tex. Cim :
(holding that Supreme Court decision in which Court held that
defendant's right to have trial conpleted by particular tribunal is
within constitutional guarantee against double jeopardy is
retroactively applicable to convictions that becane final prior to
such decision (see, Crist v. Bretz, 437 U S 28 (1978)), cert.
denied, 454 U. S. 1091 (1981); Jones v. State, 586 S.W2d 542, 544
(Tex. Cim App. 1979, no wit) (noting that doubl e jeopardy claim
may be raised for first tinme on appeal; noting al so that defendant
had filed notion regarding double jeopardy claimin trial court
before entering guilty plea).
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revi ew of a claimgrounded in the doctrine of coll ateral estoppel, *
and to cases in which a different state appellate court has
reviewed or discussed the sane. 4

2. Per Se | nadequate?

Nei t her do we find persuasive Anpbs' assertion that the Texas
cont enpor aneous objection rule is inherently discretionary and is
therefore per se an inadequate state-law ground.?¥ As | ust
di scussed, Rule 52(a) is not i nherently or uni versally
di scretionary: The TCCA limts the application of the rule to a
specific category of rights, and that sane court defines and limts
the occasions in which the rule itself nust be excused. W are
sati sfied that when these standards, which govern the application
of the rule, are viewed in conjunction with the state court's
practice of reqgqularly and strictly applying the rule and its

exceptions, they denonstrate that the Texas contenporaneous

4°See Di sheroon v. State, 687 S.W2d 332, 335 (Tex. Crim App.
1985, no wit) (procedurally barring fromreview claim based on
doctrine of collateral estoppel).

See, e.q., Elwell v. State, 872 S.wW2d 797, 799 (Tex. Ct.
App. -Dallas, 1994) (conviction for driving while intoxicated,
noting that defendant wai ved "col | ateral estoppel/doubl e jeopardy”
claim by failing to object; discussing and rejecting claim on
merits), denial of habeas corpus aff'd, 1995 W. 376762 (Tex. App. -
Dal | as, 1995); Casey v. State, 828 S.W2d 214, 215-17 & n. 2 (Tex.
. App. - Amarillo 1992, no wit) (opining in dicta that statenent
that double jeopardy clains may be raised for first tinme in
crim nal appellate court is inconsistent with | arge body of casel aw
hol di ng that double jeopardy may not be raised on appeal (citing
one case to support contention regarding | arge body of caselaw)).

4See Wllianms v. Georgia, 349 U S. 375 (1955) (holding that
court may not in its discretion allow questions to be raised at
|ate stages of a trial when as a matter of discretion court
declines to entertain constitutional claimwhile passing on kindred
i ssues on ot her occasions).
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objection rule is not an inherently discretionary--and therefore
i nadequat e--state procedural rule.

In sum we conclude that the TCCA strictly and regularly
applies its contenporaneous objection rule and the recognized
exceptions thereto in the vast majority of cases (and particularly
incases raising identical or simlar Sixth Anendnent clains), that
cone beforeit. W also conclude that the relatively few occasi ons
cited by Anpbs in which it mght be said that the TCCA has
disregarded the rule and its exceptions are not sufficient to
undercut the overall regularity and consistency of their
application and thus the adequacy of the state procedural bar. W
hol d, therefore, that the Texas contenporaneous objection rule, as
applied by the TCCAto Anpbs' petition for wit of habeas corpus, is
an i ndependent and adequate state-|aw procedural ground sufficient
to bar federal court habeas review of federal clains. Accordingly,
we hold that here the district court did not err in categorizing
that rule as an i ndependent and adequate state procedural rule and
relying on it as grounds for refusing to review Anpbs' claimthat
the totality of circunstances surrounding his trial violated his
right to a fair trial.?*

C. EVI DENTI ARY HEARI NG

“8Al t hough Anpbs does not raise the district court's treatnent
of his "cause and prejudice" argunent on appeal, we affirm the
district court's conclusion that Anpos failed to establish that he
was entitled to relief, notw thstanding the procedural default of
his claim on the ground that there was cause for and actual
prejudice stemmng from his lawers' failure to object to the
pretrial publicity and hostil e atnosphere surrounding his trial.
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Anps asserts on appeal that the district court erred in
denying him an evidentiary hearing on his claimthat the State
failed to disclose material inpeachnent evidence and to correct

false testinony (G glio/Napue claim? and his clai mof ineffective

assi st ance of counsel.

1. G gli o/ Napue d ai m

An evidentiary hearing in a federal habeas corpus proceedi ng
is mandatory only when (1) there is a factual dispute which, if
resolved in the petitioner's favor, would entitle the petitioner to
relief, and (2) the petitioner did not receive a full and fair
evidentiary hearing in state court.® The burden is on the habeas
petitioner to allege facts which, if proved, would entitle himto
relief.>!

Anmpos requested a federal evidentiary hearing to prove the

factual basis of his G glio/Napue claim in which he alleged that

the State failed to disclose that it had reached an agreenent with
Bennett in exchange for his testinony and failed to correct false

testinony elicited fromBennett. Bennett testified at Anros' trial

“See Gglio v. United States, 405 U S. 150, 154 (1972)
(failure to disclose to defendant prom se nmade to key w tness that
he woul d not be prosecuted if he testified violates due process);
Brady v. Maryland, 373 U S. 83, 86 (1963) (failure to disclose
materi al excul patory evidence violates due process); Napue V.
I[Ilinois, 360 US. 264, 269 (1959) (failure to correct false
evi dence vi ol ates due process).

°Fast v. Scott, 55 F.3d 996, 1000 (5th Cir. 1995) (citing
Townsend v. Sain, 372 U.S. 293 (1963)); Ward v. Wiitley, 21 F.3d
1355, 1367 (5th Gr. 1994), cert. denied, 115 S.C. 1257 (1995).

SlUnited States v. Tubwell, 37 F.3d 175, 179 (5th Cir. 1994)
(quoting Ellis v. Lynaugh, 873 F.2d 830, 840 (5th Cr. 1989), cert.
deni ed, 493 U.S. 970 (1989)).
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that he had not received any "deal” fromthe State in exchange for
taking the stand. Later, however, Bennett averred in an affidavit
that before he testified he was certain that "there was a deal" and
that it would be "okay" for himto cooperate with the State.

The district court concluded that a federal evidentiary
hearing on this issue was not necessary because there was no
factual dispute whether the State had entered into an agreenent
wi th Bennett. The district court noted that the state habeas
court's factual findings are presuned to be correct if supported by
the record, and held that the record supported the state habeas
court's finding that no deal was nade between the State and Bennett
i n exchange for Bennett's testinony.® W agree.

Pursuant to 28 U S.C. 8§ 2254(d), in any federal habeas
proceedi ng, a presunption of correctness nust be accorded the
findings of fact made by a state habeas court if those findings are
supported by the record. > This presunption does not apply,
however, to situations in which the factfindi ng procedure enpl oyed
by the state habeas court is not adequate to afford the petitioner
a full and fair hearing.® Anpbs argues that, as the state habeas

court based its factual findings on a "paper hearing," he was not

afforded a full and fair hearing on his clains, and that therefore,

2See 28 U. S. C. § 2254(d) (1992); See also Summer v. Mta, 455
U S. 591, 591-92 (1982); Arnstead v. Scott, 37 F.3d 202, 206 (5th
Cr. 1994), cert. denied, 115 S . C. 1709 (1995); DeVille .
Witley, 21 F.3d 654, 656 (5th Gr.), cert. denied, 115 S.C. 436
(1994).

5328 U.S.C. § 2254(d) (1992).
s4See 28 U.S.C. § 2254(d)(2) (1992).
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the district court erred in applying the § 2254(d) presunption of
correctness to the state court's findings.

Factual findings based solely on a paper hearing are not
automatically entitled to a 8§ 2254(d) presunption of correctness.
"[1]t is necessary to exam ne in each case whet her a paper hearing
is appropriate to the resolution of the factual dispute underlying
the petitioner's claim"® Nevertheless, a factfinding procedure
that involves credibility determnations and is based on a "paper
heari ng" affords the habeas petitioner a full and fair heari ng when
the state court judge who presided over the petitioner's tria
conduct s t he habeas proceedi ng.® Wenever such a judicial identity
exists, the presunption of correctness applies, and a federal
habeas court nust accord the presunption to the factual findings.

In the instant case, the disputed facts stemfromstate habeas
credibility assessnents that were nade by the sane state court
judge who had presided over Anpbs' trial. W are satisfied,

therefore, that the factfinding procedure followed by that judge

®Ellis v. Collins, 956 F.2d 76, 79 (5th Cr.), cert. denied,
503 U.S. 915 (1992).

My v. Collins, 955 F.2d 299, 312 (5th Cir.), cert. denied,
504 U.S. 901 (1992).

5'See, e.qg., Arnstead, 37 F.3d at 208 (presum ng correctness
of factual findings derived from affidavits when sane judge who
made findi ngs was sane judge who presided over petitioner's guilty
plea); My, 955 F.2d at 314-15 (concluding that findings of fact
based on paper hearing were entitled to presunption of correctness
in subsequent federal habeas proceeding when state court habeas
judge presided at petitioner's trial; observing that concerns about
i nadequacy of "trial by affidavit" is dimnished in context where
i ssue i s before sane judge and factual dispute stens fromaffidavit
in which trial witness alleges fal se testinony).
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afforded Anbos a full and fair hearing. Accordingly, the district
court did not err in presumng that the factual findings of the
state court were correct. And, as we determ ne that the factua
findings of the state court are supported by the record, we are
convinced that the district court did not err in concluding, as had

the state court judge, that the State had not entered into an

agreenent with Bennett, granting hima "deal" in exchange for his
t esti nony.
As there was no "deal" between the State and Bennett, it

follows that Anbs' claimthat the State failed to di scl ose materi al
i npeachnent evidence and to correct Bennett's false testinony, in
violation of the Ei ghth and Fourteenth Anendnents, has no nerit.
Al beit on paper, Anpbs was afforded a full and adequate hearing on
his state habeas petition. And, because he did not establish a
factual dispute which, if resolved, would entitle himto relief, he
was not entitled to a federal evidentiary hearing. We hol d,
therefore, that the district court did not err in denying Anps'

request for an evidentiary hearing on his G glio/Napue claim

2. | neffective Assi stance of Counsel

In both his state and federal habeas petitions, Anps alleged
that his counsels' failure to investigate and prepare mtigating
evi dence about his background and nental health constituted
i neffective assistance of counsel in violation of the Sixth and
Fourteenth Anmendnents. In his appeal to this court, Anbs contends
that the state habeas court's findings on this issue are not

entitled to the presunption of correctness because the factfinding
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procedure enployed by that court inproperly el evated Anrbs' burden
of nmerely alleging facts to one requiring himto prove his factual
al | egati ons. Additionally, Anbs asserts--as he did on his

G glio/Napue claim-that the district court erredinrelying onthe

findings of the state court and in denying him an evidentiary
hearing to prove his ineffective assistance claim

To obtain habeas relief based on a claim of ineffective
assi stance of counsel, a petitioner nust denonstrate both that his
counsel's performance was deficient (cause prong) and that the
deficient performance of counsel prejudiced the defendant

(prejudice prong).%® To satisfy the cause prong of the Strickland

standard, a defendant nust show that counsel's representation fel

bel ow an objective standard of reasonabl eness.® This objective
standard is "highly deferential" and i ncl udes a "strong presunption
that counsel's conduct falls within the w de range of reasonable
prof essi onal assistance."® To satisfy the prejudice prong of
Strickland, a defendant nust show that "there is a reasonable
probability that, but for counsel's unprofessional error, the
result of the proceedi ng woul d have been different."® |n deciding
i neffective assi stance clains, a court need not address both prongs

of the conjunctive Strickland standard, but may di spose of such a

8strickland v. Washington, 466 U S. 668, 687 (1984).

| d. at 687-88.
] d. at 689.

611d. at 694. "A reasonable probability is a probability
sufficient to underm ne the confidence in the outcone.” Id.
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cl aimbased solely on a petitioner's failure to neet either prong
of the test.®

A district court need not conduct an evidentiary hearing to
resolve an ineffective assistance of counsel <claim when a
petitioner fails to allege facts which, if proved, would entitle
the petitioner to relief,® or when the state court record supports
that court's disposition of the claim®® A state habeas court's
findings of fact made in the course of deciding such a claimare
entitled to the 8 2254(d) presunption of correctness,® but the

cause and prejudice conponents of the Strickland test present a

m xed question of |aw and fact that nust be revi ewed accordingly. ®®
A state habeas court's ultimte conclusion that counsel did not
render ineffective assistance, therefore, is not a factual finding
to which the presunption of correctness applies, but is a |lega

guestion that nust be reviewed de novo. %

2Mbtley v. Collins, 18 F.3d 1223, 1226 (5th Cir.), cert.
deni ed, 115 S. Ct. 418 (1994).

8Cark v. Collins, 19 F.3d 959, 964 (5th Cir.) (citing
Streetman v. Lynaugh, 812 F.2d 950 (5th Gr. 1987)), cert. denied,
115 S. . 432 (1994).

4Clark, 19 F.3d at 964 (citing Joseph v. Butler, 838 F.2d 786
(5th Gir. 1988)).

As we deternmined above that the factfinding procedures
enpl oyed by the state habeas court in this instance afforded Anps
a full and fair hearing, the presunption of correctness applies
equally to the factfindings of the state habeas court regarding
i neffective assistance of counsel.

66Mot | ey, 18 F.3d at 1226 (citing Strickland v. Washi ngt on, 466
U S. 668, 698 (1984)).

6Black v. Collins, 962 F.2d 394, 401 (5th Cir.), cert. denied,
504 U.S. 992 (1992).
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In his federal habeas petition, Anbs argues inter alia that
his lawers' failure to conduct a reasonable investigation into
Anps' background and character constitutes ineffective assistance
of counsel because a reasonable investigation would have led to
substantial, mtigating information that could then have been
i ntroduced during the puni shnent phase of his trial. 1In rejecting
this claim the district court first noted the state habeas court's
factual finding that Anpbs strongly opposed having any w tnesses
testify on his behalf during the punishnment phase of his trial
The district court determned in light of this fact that counsel s’
failure to investigate what w tnesses m ght have said on Anps'
behalf at the punishnment phase of his trial could not have
prejudi ced Anps: He would not have permtted those witnesses to
testify anyway, so what they m ght have said is academ c. Thus,
concluded the court, Ams could not establish wth reasonable
probability that, but for his attorneys' failure to intervi ew Anps
famly and friends, the outcone of his punishnent phase woul d have
been different; ergo no prejudice; ergo no nerit to his claimof
i neffective assistance of counsel. Al beit unnecessary, the
district court also concluded that Anos failed to establish that
his counsels' performance was deficient; ergo no cause; ergo no

nerit to is ineffective assistance claim®® W agree on both

%8The court rejected in a footnote Anbs' claimthat his counsel
was constitutionally inadequate due to their failure to call
W t nesses during the punishnent phase of his trial. The court
| ater rejected Anps' contention that his counsel was ineffective
for failing to ascertain his wunderlying nental condition and
obt ai ni ng appropri ate expert eval uation and testi nony.
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scores.

Anos neverthel ess asserts that the district court's factual
finding that he wanted no wtnesses called m sapprehends the
significance of the state habeas court's finding that Anmpbs did not
want famly nmenbers to testify. Anbs contends that just because he
did not want famly nenbers to testify, it does not followthat no
prejudice could result from counsels' failure to interview them
Anmpbs insists that, had his lawers interviewed his famly and
friends, those |lawers would have discovered that Anpbs had been
victimzed and abused by his father, which in turn would have
required themto enploy a nental health professional to exam ne
Anos before trial to elicit both guilt-innocence and penalty phase
evi dence.

Anmps' argunent fails for two reasons. First, contrary to
Anps' assertion, the district court was correct in finding that
Anmpos wanted no Wi t nesses--not just no famly nenbers--to testify at
hi s puni shnent phase. According to the findings of fact and
conclusions of lawcontained inthe State's response to Anbs' state
habeas petition, which the state habeas court adopted, Anps
personally decided to present no punishnment phase evidence.
Moreover, in a colloquy with the trial court, Anmos (1) confirmnmed
that he had signed a statenent in which he expressed his desire to
call no further wi tnesses at the puni shnent phase of his trial, (2)
testified that he did not want to call nenbers of his famly to
testify, (3) acknow edged that he understood the consequences of

resting his case at that tinme (last chance to present testinony),
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and (4) confirnmed that he had tal ked with his attorney and approved
the strategy devel oped for his case. Cearly, this supports both
the state court's finding that Anbs did not want to present any
puni shment phase testinony and the propriety of the district
court's reliance on that finding.

Second, in its substantive review of Anpbs' <claim the
district court considered the affidavit of one of Anps' attorneys,
which was filed with | eave of the court.® |In that affidavit, Anps
attorney stated that he nade a strategic decision not to call a
mental health expert to testify in Anos' behalf because it would
have been of little value in light of Anbs' coherent testinony at
the gquilt-innocence phase of his trial. In addition, Anps
attorney averred that he did interview nenbers of Anos' famly and
ot hers whom Anpbs had nentioned mght testify for him at the
puni shment phase of his trial.”® Al though counsel had determ ned
that Anps' friends--nost of whom were convicted crimnal s--woul d
not nmake credi ble witnesses, he planned to call as w tnesses sone
of Anpbs' famly nenbers and a fornmer state corrections enpl oyee.
Bef ore any of these witnesses could testify, however, Anpbs notified
counsel that he did not want to present any punishnment phase
testinony. Anpbs signed a statenent to that effect and reiterated

his decision in his testinony before the court.

8The district court noted that Anps did not request |eave to
file counteraffidavits.

Counsel averred that in the course of these i ntervi ews no one
menti oned any chil dhood abuse inflicted on Anbos by his father.
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In dark v. Collins, ™ we considered whether a district court

erred in rejecting, wthout an evidentiary hearing, a habeas
petitioner's claim that his counsel's failure to seek an
i ndependent psychiatric evaluation or interview famly nenbers in
support of a possible insanity defense constituted ineffective
assi stance of counsel. We accepted the state court's factua
findings that supported counsel's tactical decision not to request
addi tional psychiatric evaluation, as well as that court's finding
that the petitioner had explicitly requested that counsel refrain
frominvolving his famly in his case. We concluded that the
petitioner's counsel did not performdeficiently infailing to seek
additional nedical opinions or in failing to interview famly
menbers regarding the petitioner's sanity. Consequently, we held
that the district court did not err in rejecting the petitioner's
i neffective assistance of counsel clains wthout conducting an
evidentiary hearing.’? Reinforced by our holding in dark, we are
confortable in concluding in this instance that the district court
did not err in rejecting Anbs' ineffective assistance of counsel
cl aimw thout conducting an evidentiary hearing.

We also reject Anps' other argunent, that the district court

erroneously relied on the state habeas court's |egal conclusion

719 F.3d 959 (5th Gir.), cert. denied, 115 S.Ct. 432 (1994).

2 d. at 964-65. Cf. Barnard v. Collins, 958 F.2d 634, 642
(5th Gr. 1992) (when counsel had no reason to believe at tine of
offense or trial that petitioner suffered from nental defect

failure of counsel to investigate psychological, nedical or
physical origins of petitioner's nental condition was not
i neffective assistance of counsel), cert. denied, 113 S. C. 990

(1993).
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that Anps failed to prove nental inpairnent. In fact, in our
review of the district court's opinion, we fail to discern just
where it is that Anps finds the district court to have relied on
such a conclusion. W do see where the district court (1) recited
the state court's findings, including that court's finding that
"Anpbs had failed to produce any proof of reduced nental abilities
and there was no evidence of 'reduced nental abilities,'" and (2)
used the state court's finding that there was "no evidence of
reduced nental abilities" to corroborate the district court's de
novo review and subsequent denial of Anps' claim But if, in
denying Anos' claim the district court relied on any of the state
habeas court's factual findings at all, it was at nost the fact
that Anbs wanted no witnesses to testify and the fact that there
was no evidence indicating that Anbs was nental ly inpaired.

Finding that Anpos has not alleged any fact which, if proved,
would entitle him to an evidentiary hearing, we hold that the
district court did not err in rejecting Anmps' ineffective
assi stance of counsel claim wthout conducting an evidentiary
heari ng.

|V
CONCLUSI ON

We grant Anps' request for CPC, and for the foregoing reasons
affirmthe judgnent of the district court. The stay of execution
ordered by this court on January 6, 1995 is vacated.

AFFI RVED
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