UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10153

JAMES PASANT,
Pl ai ntiff-Counter-
Def endant - Appel | ant,

ver sus

JACKSON NATI ONAL LI FE

| NSURANCE COVPANY,
Def endant - Count er -
Pl ai ntiff-Appellee.

Appeal fromthe United States District Court
for the Northern District of Texas

(April 26, 1995)

Before REYNALDO G GARZA, DeMOSS and BENAVIDES, Circuit
Judges.

FORTUNATO P. BENAVI DES, Circuit Judge:

Plaintiff-Appellant Janes Pasant ("J. Pasant") appeals the
district court's judgnent granting Defendant-Appellee Jackson
National Life Insurance Conpany's ("JNL") notion for sunmary
j udgnent and denying J. Pasant's cross notion for summary j udgnent.
We reverse in part and affirmin part.

FACTS AND PROCEDURAL HI STORY

JNL was founded in 1961 by J. Pasant's father, Anthanese J.
Pasant ("A J. Pasant"), and in subsequent years A J. Pasant hired
his three sons, including J. Pasant, to work in the famly

control |l ed business. By 1986, JNL was a publicly traded conpany,



wth A J. Pasant acting as President, Chairman of the Board and
Chi ef Executive Oficer ("CEQ').

Inlate 1986, Prudential PLC of London, England ("Prudential")
acquired JNL. A J. Pasant was allowed to retain his positions as
President, CEO and Chairman of the Board after the takeover. As
part of the acquisition, Prudential entered into renewabl e one-year
enpl oynent contracts with each nenber of the Pasant famly. On
Septenber 18, 1986, JNL entered into a witten enpl oynent agreenent
wth J. Pasant (hereafter referred to as the "1986 contract"). The
1986 contract provided that: 1) J. Pasant woul d continue as vice-
presi dent and managi ng officer of JNL's Texas subsidiary; 2) J.
Pasant would receive an annual mninmum guaranteed incone of
$200, 000, as well as incentive conpensation; and 3) in the event
that J. Pasant's enploynent was term nated, he would receive
$87,500 in return for a covenant not to conpete. The 1986 contract
was to |last from Novenber 25, 1986 to Novenber 24, 1987. At the
option of JNL, the contract could be renewed for two additional
one-year periods.

The JNL Board of Directors met for the first tinme after
Prudential's acquisition on Decenber 19, 1986. Both A J. Pasant
and J. Pasant were in attendance. During that neeting, three new
commttees were created and approved by the Board. The
conpensation conmttee was established to handle nanagenent
appoi ntnents and salary policy, wth the appointnent of the
president and other senior managenent of JNL to be the

responsibility of Prudential itself. A.J. Pasant and his three
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sons, including J. Pasant, were appointed to the executive
comm ttee only.

JNL exercised its first renewal option, and extended J.
Pasant's contract to Novenber 24, 1988. Wen the second one-year
period ended, J. Pasant notified JNL through Prudential that he
w shed to renegotiate sone provisions of his enploynent contract.
By letter dated Novenber 17, 1988, Prudential notified J. Pasant
that he would continue as vice-president and managi ng officer of
the Texas subsidiary until the subsidiary was nerged into the
parent conpany, at which tine he woul d be regi onal manager of JNL's
Texas operation. J. Pasant was also notified that he woul d recei ve
a guarant eed m ni mum annual sal ary of $250, 000, as well as a bonus
based on sal es vol une. The enpl oynment contract was extended to
Decenber 31, 1989, and the $87,500 non-conpete covenant anount was
extended to Decenmber 31, 1990.

Not satisfied with his newenpl oynent conpensati on conditions,
J. Pasant began negotiations wth A J. Pasant. On Novenber 21,
1988, A.J. Pasant executed an anmendnent to the 1986 contract
providing for an increase in the non-conpete covenant anount from
$87,500 to $175,000 and a $150,000 rel ocation allowance after J.
Pasant's term nation (hereafter referred to as "first anmendnent").
On that sanme date, A J. Pasant and J. Pasant executed a Deferred
Conpensati on Agreenent ("Agreenent") providing for $100,000 to be
paid to J. Pasant in quarterly paynents over five years.

Prudential did not receive a copy of that Agreenent.



A.J. Pasant executed a second anendnent on Novenber 28, 1988
that nodified the 1986 contract in the follow ng ways: 1) it
clarified that the change in J. Pasant's title fromvice-president
and managi ng officer to regional nmanager would not significantly
alter his duties; 2) it guaranteed that J. Pasant woul d receive a
m ni mum salary of $250,000; and 3) it extended the enploynent
agreenent through Decenber 31, 1989.

Prudenti al |earned of the existence of the two anmendnments in
early 1989. |In Cctober 1990, David Pasant infornmed J. Pasant that
JNL would honor the nodifications enunerated in the second
amendnent executed on Novenber 28, 1988. J. Pasant was also told
that the nodifications included in the first amendnent executed
Novenber 21, 1988, as well as the Agreenent executed on the sane
date, would not be accepted or honored by JNL.

J. Pasant was termnated from JNL in February 1991. JNL
refused to fulfill the ternms of the first anmendnent and the
Agr eenent . JNL also refused to pay the $87,500 under the non-
conpete covenant in the original 1986 contract.

J. Pasant filed suit against JNL in Texas state court in July
1991, and JNL renoved it to federal court based on diversity
jurisdiction. JNL noved for summary judgnent, asserting that the
first amendnent and Agreenent were unenforceable. J. Pasant filed
a cross-notion for summary judgnent, asserting that JNL ratified
t he di sputed anendnent and Agreenent. The district court granted
JNL's notion for summary judgnent and denied J. Pasant's cross-

not i on. The court rejected J. Pasant's clains on the first
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anendnent and Agreenent based on its holding that A J. Pasant did
not possess the authority to enter into the first amendnent or
Agreenent; that neither were supported by consideration; that JNL
did not ratify either; and that J. Pasant could not rely on the
def ense of equitable estoppel. The court did, however, order JNL
to pay J. Pasant the non-conpete covenant anount of $87,500
contained in the 1986 contract.
STANDARD COF REVI EW

We revi ew de novo the district court's judgnent granting JNL's
nmotion for summary judgnent and denying J. Pasant's cross-notion
for sunmary judgnent. Bodenheiner v. PPG Industries, Inc., 5 F. 3d
955, 956 (5th CGr. 1993). Summary judgnent is appropriate when
there exists no genuine issue of material fact so that the noving
parties is entitled to judgnent as a matter of law. See FED. R
Gv. P. 56(c). In nmaking this determ nation, the Court nust draw
all justifiable inferences in favor of the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106 S.Ct. 2505,
2513, 91 L. Ed.2d 202 (1986).

ANALYSI S

"Transactions involving an interested director are subject to
strict judicial scrutiny but are not voi dabl e unl ess they are shown
to be unfair to the corporation. . . . [T]he burden of proof is on
the interested director to show that the action under fireis fair
to the corporation.” GCearhart Indus., Inc. v. Smth Int'l, Inc.,

741 F.2d 707, 720 (5th Gr. 1984).



Actual Authority

J. Pasant contends that from 1972, when he was first hired, to
1986, when Prudential took over, A J. Pasant possessed excl usive
authority over matters concerning his enploynent conpensation
terns. As proof of A J. Pasant's authority over enploynent
conpensation issues, J. Pasant asserts that, even after the
Prudential takeover, A J. Pasant negoti ated and executed all of his
enpl oynent conpensation issues, many of which were approved and
ratified by JNL and Prudential. For exanple, J. Pasant points out
that in 1987 A J. Pasant gave hima $50, 000 annual sal ary increase
and that, from1986-1988, A J. Pasant unilaterally awarded several
per f ormance- based bonuses, all of which were approved and/or
ratified by JNL and Prudential. Additionally, Prudential and JNL
expressly ratified the second anmendnent through David Pasant's
letter from October 1990.

The law of actual authority in Texas is well established
Actual authority includes both express and inplied authority.
Express authority exists "where the principal has made it clear to
the agent that he wants the act under scrutiny to be done." City
of San Antonio v. Aguilar, 670 S.W2d 681, 683 (Tex. App. 4 Dist.
1984). Inplied authority, however, exists "where there is no proof
of express authority, but appearances justify a finding that in
sone manner the agent was authorized; in other words, there is
circunstantial proof of actual authority.” Id. at 683-84. Inplied
authority may arise in several ways: (1) fromsone indication from

the principal that the agent possesses the authority; (2) from
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bei ng t he necessary i nplication of an expressly authorized act; and
(3) froma previous course of dealing. WlIls Fargo Busi ness Credit
v. Ben Kozl off, Inc., 695 F.2d 940, 945 (5th Cr.), cert. denied,
464 U.S. 818, 104 s a. 77, 78 L.Ed.2d 89 (1983); Texas
Conservative G| Co. v. Jolly, 149 S. W 2d 265, 267 (Tex. G v. App.-
-El Paso 1941, no wit).

We conclude that a genuine issue of material fact exists
concerning whether A J. Pasant had inplied actual authority to
negoti ate and execute the first anendnent and Agreenent. Revi ew ng
the summary judgnment evidence in the light nost favorable to the
nonnmovant, we find that J. Pasant has presented evi dence i ndi cating
that the officers of JNL and Prudential continued a course of
deal i ng whereby A.J. Pasant possessed the authority to negotiate
enpl oynent agreenents by pointing J. Pasant's enpl oynent
negotiations in the direction of A J. Pasant. Although Prudentia
created a conpensation commttee to handl e managenent appoi ntnents
and salary policies wwthin JNL after the takeover, conpensation and
appoi nt nent i ssues concerning the president and seni or nanagenent
personnel were not expressly covered under the authority of the
commttee. Thus, Prudential did not expressly renove A J. Pasant's
authority to negotiate and execute agreenents, nodifications, or
anendnents regarding salary and other conpensation issues. I n
addition, Prudential and JNL continued to approve and/or ratify
rai ses and performance- based bonuses issued by A J. Pasant for J.
Pasant after the Prudential takeover. Therefore, we reverse the

district court's finding that A J. Pasant did not possess inplied
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actual authority to negotiate and execute the first anendnent and
Agr eenent .
Consi derati on

J. Pasant contends that his future services as a regiona
manager for JNL provided sufficient consideration for the first
anendnent and Agreenent. Under the 1986 Contract, J. Pasant's
obl i gati ons ended on Novenber 25, 1989. However, he continued to
work for JNL until February 1991 in reliance of the first anendnment
and Agreenent. J. Pasant argues that these two years of services
after the 1986 contract expired establishes adequat e consi derati on.

It is well-settled in Texas that consideration nay take the
formof a benefit to the prom ssor or a detrinent to the prom see.
Di anond Paint Co. of Houston v. Enbry, 525 S.W2d 529, 533 (Tex.
Cv. App.--Houston (14th Dist.) 1975). The burden of proving a
| ack of consideration is on the pleader. Wnters v. Langdeau, 360
S.wW2d 515, 516 (Tex. 1962). "It is a rebuttable statutory
presunption that a witten instrunent is prima facie proof of
consideration.” Richardson v. Ofice Bldgs. of Houston, 704 S. W 2d
373, 375 (Tex. App. 14 Dist. 1985).

JNL contends that the conpensation provided by the first
anendnent and Agreenent was nerely to reward J. Pasant for past
services to JNL, which cannot form the basis for valid
consi deration.? JNL argues that, on the date that the first

anendnent was executed, A.J. Pasant wote to J. Pasant that he

' TimW Koerner & Associates, Inc. v. Aspen Labs, Inc.
492 F. Supp. 294, 303 (1980), aff'd, 683 F.2d 416 (5th Cr
1982) .
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w shed to i ncrease J. Pasant's conpensati on because of his "efforts
wth the Conpany since 1982." JNL notes that A J. Pasant also
wote that he wanted to thank J. Pasant "for the trenmendous efforts
[ he] [had] put forth since 1982 on behalf of Jackson National."
JNL also argues that the Agreenent itself states that J. Pasant
"“has rendered val uabl e services" to JNL.

Even if part of A J. Pasant's notivations was a reward J.
Pasant for past services, a promse that is supported by a m xture
of gift and bargain is supported by adequate consideration.
CALAMARI AND PERILLO, CONTRACTS 8§ 4-7 at 200 (3d ed. 1987); see Mahrer
v. Mahrer, 510 S.W2d 402, 404 (Tex. Cv. App.--Dallas 1974). W
find that adequate consideration exists to support the disputed
anmendnents. Because the original 1986 Contract ended in Novenber
1989, JNL cannot argue that J. Pasant's continued work for JNL was
al ready covered under the original contract. The services that J.
Pasant rendered from Novenber 1989 wuntil his termnation in
February 1991 provi ded adequate consideration for the agreenents.
Therefore, we reverse the judgnent of the district court granting
summary judgnent on the issue of consideration.

REMAI NI NG | SSUES ON APPEAL

J. Pasant also raises on appeal the issues of express
authority, apparent authority, estoppel, and ratification. e
agree with the district court conclusions that, 1) A J. Pasant did
not have express authority, 2) A J. Pasant did not have apparent
authority, 3) estoppel does not apply, and 4) JNL's sil ence did not

constitute ratification of the first anendnent and Agreenent.
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CONCLUSI ON

For the reasons articul ated above, we REVERSE the district
court's summary judgnent denying J. Pasant relief on the basis that
t he first anendnment and Agr eenent wer e unenf or ceabl e.
Specifically, because a fact issue is present with respect to
whet her 1) A J. Pasant did have inplied authority to act on behal f
of JNL or to bind it to the first anendnent and Agreenent and 2)
the first anmendnent and Agreenent |acked considerati on, we REMAND
J. Pasant's clainms against JNL. The district court's findings with

respect to all other issues are |left undi sturbed and are AFFI RVED
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