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Patrick WIlson was indicted for possession of stolen
mail, to-wit: a personal check which had been mailed to Brant or
Tricia Whetstone in a letter or parcel, in violation of 18 U S. C
8§ 1708 and 2. Wlson filed a notion to suppress the checkbook and
to suppress the statenent which he nade at the postal inspection
of fice. The district court overruled the notion to suppress.
Wl son entered a conditional plea of guilty to possession of a
check stolen fromthe mail, but reserved his right to appeal the
adverse ruling on his notion to suppress. W1Ison was sentenced to
ten nonths inprisonnent, to be followed by three years of
supervi sed rel ease. He appeals the district court's denial of his

nmotion to suppress evidence and a statenent. W reverse.



HEARI NG ON THE MOTI ON TO SUPPRESS

At the hearing on the notion to suppress, the parties
adduced the foll ow ng evi dence:

David McDernmott, a U S. Postal |nspector, was contacted
by a confidential informant who reported that WIlson was in room
129 in a hotel in Arlington, Texas. Based on conversations with
ot her individuals, Inspector MDernott believed that there was a
good chance that WIson was involved in the possession of stolen
United States mail. | nspector MDernott called Sergeant Robert
Cowcert, an officer with the Arlington Police Departnent, and asked
Sgt. Cowcert to acconpany himto the hotel room to check for a
possi bly want ed person. The hotel was frequented by drug users and
| nspector MDernott would not have gone alone to the area.
| nspector McDernott had previously arrested Wl son and at that tinme
W son had been arned.

On or about March 30, 1993 or April 2, 1993, Inspector
McDernott and Sgt. Cowcert went to the hotel and determ ned that
room 129 was registered to Janes Stiles. The officers knocked on
t he door of the roomand, w thout hesitation, Stiles invited them
into the room When they first entered the room Stiles
girlfriend was in the room and WIson was in the bathroom
| nspector MDernott introduced hinself to Stiles. At that tine,

the i nspector did not have probable cause to arrest WI son.



Janmes Stiles had resided in the hotel room for three
years. WIlson had slept in Stiles' hotel roomthe previous night
wth Stiles' permssion. Stiles told the officers that WIson was
in the bathroom and WI|son canme out of the bathroom after the
officer told himto do so. Sgt. Cowcert nade a "protective sweep"
of the hotel room including the bathroom to insure that there was
no one else in the roomand no weapons. Sgt. Cowcert stepped into
the darkened bathroom with his flashlight on and observed a
checkbook in a small trash can. The checkbook was in a colored
checkbook cover. The officers then asked WIson about the checks
whi ch were discovered in the bathroom WIson and the other two
occupants of the room deni ed any know edge of the checkbook.

Sgt. Cowcert returned to his car to check the conputer
for Wlson's nane, but found no warrant outstanding for WIlson's
arrest. After the checks were discovered, the officers asked
Stiles' permission to do a conplete search of the room Stiles
gave his witten consent to search the room because he had not hi ng
in there to hide.

| nspector McDernott called the person whose nanme was on
t he checks and found out that she had been expecting the checks in
the mail. Inspector MDernott then requested that WI son provide
himw th sanples of his handwiting. WIson agreed to do so and
began writing. However, when Inspector MDernott |ooked at the
witing and told Wlson that it appeared that Wl son had witten
the checks, WIlson refused to return the witing. | nspect or

McDernott forcefully told WIlson that he could not keep the witing



because it was governnent property, and Wlson ultinmately gave the
witing to the inspector.

| nspector MDernott indicated to WIson that he had
obt ai ned sufficient evidence to have Wlson jailed and told WI son
that he would call the police or the U S. Attorney's office about
Wl son, or WIson could acconpany him to the postal inspection
of fice. W/l son decided to acconpany Inspector MDernott and
followed him to the office. According to Inspector MDernott,
Wl son was not under arrest at that tinme and was free to proceed in
anot her direction.

At the postal inspection office, WIson and I|nspector
McDernott were "buzzed" into the office. WIson believed that he
was in custody at that tine. |Inspector MDernott advised WI son of
his Mranda! rights. W]Ison waived these rights, gave an oral and
witten confession to having possession of the stolen mail, and
provided a handwiting exenplar. He was photographed and finger
printed at the end of the neeting and was then told that he was
free to | eave the office.

According to Inspector MDernott, WIlson was free to
| eave the postal inspection office at any tinme. However, according
to Wlson, Inspector McDernott had said that if he did not cone to
t he postal inspection office, the police would arrest himto obtain
the exenplar and would hold him for two days; WIson did not

believe that he was free to go after that discussion. |nspector

1 Mranda v. Arizona, 384 U. S. 436, 86 S.C. 1602 16 L. Ed 2nd
694 (1966).




McDernmott did not recall what he had said to WIson about the
choice between calling the police and going to the postal
i nspection office.

Wl son testified that the checks were his and/or he had
a possessory interest in the checks. At the conclusion of the
hearing, the district court found that WIson had no standing to
contest the search because he had no expectation of privacy in
Stiles' hotel apartnent. The district court al so determ ned that
Sgt. Cowcert went into the bathroom and, by using the flashlight,
saw sonething in the trash can; upon closer inspection, Sgt.
Cowcert found that it was the checks. The district court
determ ned that, because Stiles subsequently consented to the
search, it was clear that the checkbook would ultimately have been
di scover ed. The district court concluded that the seizure was
justified because (1) WIlson has no standing to conplain and (2)
the checkbook was in plain view Wth regard to WIlson's
confession, the district court determ ned that WIlson voluntarily
foll owed I nspector MDernott to the postal inspection office and
that he voluntarily gave the chall enged statenent.

Wl son pled guilty to possession of stolen mail, but
reserved his right to appeal the ruling on the notion to suppress.
The district court sentenced WIlson to ten nonths of inprisonnent
foll owed by three years of supervised release. W1 son appeal s the

denial of his notion to suppress asserting, inter alia, that he

does have standing to challenge the search and seizure of the

checks, that the warrantl ess sei zure was unreasonabl e and t herefore



prohi bited by the Fourth Amendnent, and that his confession was
tainted by the illegal seizure. Because we agree wth these
contentions, we do not reach either his remaining argunents or the
governnent's response thereto.

Dl SCUSSI ON

| . Standing

The governnent asserts, and the district court found,
that Wl son has no standing to contest the search or seizure of the
checkbook because he had no expectation of privacy in Stiles' hotel
apartnent.

Wl son has the burden of show ng that he has standing.
Once the defendant produces evidence that the search and seizure
were warrantless, the burden shifts to the governnent to justify

the warrantl ess search and seizure. United States v. De La Fuent e,

548 F.2d 528, 533 (5th Gr.), cert. denied sub non, Stewart v. US

431 U. S. 932, 97 S.Ct. 2640, 53 L.Ed.2d 249 (1977).

In general, a person who is aggrieved by an illegal
search and seizure only through the introduction of damaging
evidence secured by a search of a third person's prem ses or
property has not had any of his Fourth Amendnent rights infringed.
Rakas v. Illinois, 439 U S. 128, 99 S.Ct. 421, 425, 58 L. Ed. 2d 387

(1978), citing Alderman v. United States, 394 U S. 165, 174, 89

S.C. 961, 966, 22 L.Ed.2d 176 (1969). In order to have Fourth
Amendnent standi ng, a defendant nust show 1) an actual, subjective
expectation of privacy with respect to the place being searched or

i tens being seized, and 2) that the expectation is one that society



woul d recogni ze as reasonable. United States v. Doe, 801 F. Supp.

1562, 1572 (E.D. Tex. 1992), citing United States v. Lee, 898 F. 2d

1034, 1037-1038 (5th G r. 1990).

Wl son asserts that, under M nnesota v. d son, 495 U. S.

91, 110 S.Ct. 1684,  L.Ed.2d __ (1990), he has standing. W
agree. Although the facts in Oson are dissimlar,? its |anguage
is broad: dson states that ". . . status as an overni ght guest is
al one enough to show that he had an expectation of privacy in the
honme that society is prepared to recogni ze as reasonable.” d son,
405 U. S. at 96-97, 110 S.Ct. at 1688. |In the instant case, Stiles
lived in a hotel roomand had lived there for approximtely three

years. WIlson was an overnight guest in Stiles' "honme". Thus,
W son had an O son expectation of privacy and he may chal | enge t he
district court's ruling on his notion to suppress. Accordingly, we
find that the district court erredinits determnation that WI son
had no expectation of privacy in Stiles' hotel-residence. Due to
his AQ son expectation of privacy, WIson has di scharged his burden
to show that he has standing to chall enge the search and sei zure of
t he checkbook. The burden thus shifts to the governnent to justify

the warrantl ess search and sei zure of the checkbook.

Relying on United States v. Alvarez, 6 F. 3d 287, 289 (5th

Cr. 1993), cert. denied, 114 S. C. 1384, 128 L.Ed.2d 59 (1994),

the Governnent argues that WIson has no standing because he

2 "Oson dealt with a warrantl ess arrest of a person, not the
seizure of an object which the suspect had denied owning."
Al varez, 6 F.3d 287, 290, cert. denied, u. S , 114 S. . 1384,
128 L. Ed.2d 59 (1994).




abandoned the checks. In Alvarez, the officers saw Alvarez in the
door of his hotel room approached himwith a valid arrest warrant,
and lawfully arrested him By contrast, the instant |aw
enforcenent officers had no warrant and no probabl e cause to arrest
Wlson. 6 F.3d at 290. The officers arrested Al varez and he then
voluntarily abandoned any interest in a garnent bag that was
hanging in the hotel room closet. Id. at 289. The police
di scovered a pistol in the bag. 1d. Alvarez continued to deny an
interest in the bag throughout the proceedings and testified that
it belonged to his girlfriend. The Court noted that the voluntary
abandonnent of the bag was "not influenced by any inproper police
conduct." |d.

We distinguish Alvarez because Sgt. Cowcert seized the
i nstant checkbook prior to Wlson's initial denial of interest in
the checks. Shortly after his initial denial, WIson confessed at
the postal inspection office and admtted he had possessed the
checkbook. At the notion to suppress, WIlson testified that he had
a possessory interest in the checks. The governnent has cited, and
we have found, no authority which states that wunder these
circunst ances the presence of the checkbook in a trash can inside
Stiles' residence constitutes abandonnent.

1. Suppr essi on of the Checkbook

Because the district court found that WIson had no
standing to chall enge the search and sei zure of the checks, it did
not squarely address the questi on of whether the governnent carried

its burden to justify the warrantless seizure of the checks.



However, the district court did find that the checks were in plain
view, that Stiles voluntarily consented to the search, and t hat due
to Stiles' subsequent witten consent the checks ultimtely would
have been di scovered.

Standard of Revi ew

A district court's ruling on a notion to suppress based
upon live testinony at a suppression hearing is accepted unless

clearly erroneous or influenced by an incorrect view of the |aw.

United States v. Foy, 28 F.3d 464, 474 (5th Gr. 1994); United
States v. Laury, 985 F. 2d 1293, 1314 (5th Gr. 1993). Furthernore,

the evidence nust be viewed in the light nost favorable to the

party that prevailed below Laury, 1id. (citations omtted).

Questions of law are reviewed de novo, United States v. Mini z-

Mel chor, 894 F.2d 1430, 1433-34 (5th Gr.), cert. denied, 495 U S

923, 110 S.Ct. 1957, 109 L.Ed.2d 319 (1990) (quoting United States

v. Maldonado, 735 F.2d 809, 814 (5th Cr. 1984), as are the

district court's ultinate conclusions of Fourth Amendnment

r easonabl eness. United States v. Colin, 928 F.2d 676, 678 (5th

CGr. 1991).

| nevitable Discovery Due to Stiles' Consent?

The district court determned that the seizure of the
check was | awful because Stiles subsequently gave his consent to
search the prem ses and the checkbook would have been ultimtely
di scover ed. This finding raises two questions: (1) whether the

seizure was justified by Stiles' consent and (2) whether the



"I nevitable discovery" doctrine would have rendered the seized
checks adm ssi bl e.

Warrant| ess searches and seizures inside soneone's hone
are presunptively unreasonable unless the occupants consent or
exigent circunstances exist to justify the intrusion. United

States v. Richard, 994 F. 2d 244, 247 (5th Cr. 1993). The instant

facts present no exigent circunstances. Accordingly, we exan ne
whet her the district court erred in finding that Stiles' consent
justified the warrantless search. The standard of review is
whet her the district court's determnation is clearly erroneous.

United States v. Ponce, 8 F.3d 989, 997 (5th Cr. 1993).

One of the specifically established exceptions to the
requi renents of both a warrant and probabl e cause is a search that

i s conducted pursuant to consent. Schneckloth v. Bustanonte, 412

U S 218, 83 S.Ct. 2041, 2043-44, 36 L.Ed.2d 854 (19 *); see also,
Ri chard, 994 F.2d at 250. Police may rely on the vol untary consent
of a person hol di ng common authority over the place to be searched.

[llinois v. Rodriquez, 497 U S. 177, 181, 110 S. C. 2793, 111

L. Ed. 2d 148 (1990). The government nust prove by a preponderance
of the evidence that the consent was voluntary and, if it is
preceded by a Fourth Anmendnent violation, the burden of proof is
heavi er. Id. When the justification for a search is based on
consent, the governnent has the burden of proving that the search
was conducted within the scope of the consent received. United

States v. Ibarra, 965 F.2d 1354, n.2 at 1356 (5th Cr. 1992) (en

banc) (equally divided court).

10



In order for the "inevitable discovery" rule to apply the
gover nnment nust denonstrate, by a preponderance of the evidence,
both (1) that there is a reasonable probability that the contested
evi dence woul d have been di scovered by | awful neans in the absence
of police msconduct and (2) that the governnent was actively
pursuing a substantial alternate line of investigation at the tine

of the constitutional violation. United States v. Lamas, 930 F. 2d

1099, 1102 (5th Cr. 1991); United States v. Cherry, 759 F. 2d 1196,

1205- 1206 (1985), cert. denied, 479 U S. 1056, 107 S.C. 932, 93

L. Ed. 2d 983 (1987).

I n determ ni ng whet her the of ficers would have ultimately
lawfully seized the evidence, consideration should be given to
whet her Stiles' consent was voluntarily given. The only evidence
presented with respect to the voluntariness of Stiles's consent was
his testinony that he had no problemw th consenting to the search
of his hotel roombecause he had nothing to hide. W find no clear
error in the district court's determnation that Stiles's consent
was voluntary. However, the governnment nust showthat the officers
acted within the scope of the consent given.

The search and sei zure of the checks was conducted prior
to, not pursuant to Stiles' witten consent. The governnent has
cited, and we have found, no authority which renders the subsequent
witten consent a dispositive factor in determ ning whether the
search and seizure was wWithin the scope of Stiles' pre-seizure
consent . The governnent presented no evidence which indicated

that, prior to the seizure, Stiles consented to nore than a

11



cursory, visual inspection.® There being no evidence that at the
time of the seizure the officers acted within the scope of Stiles

consent, we conclude that the governnent did not denonstrate that
the seizure was justified by Stiles' pre-seizure consent.

It can be argued that Stiles' cooperativeness indicates
that the checks would have eventually been discovered by | awful
nmeans. However, application of the "inevitable discovery" rule
al so requires a showi ng that the governnent was actively pursuing
a substantial alternate line of investigation at the tinme of the
constitutional violation. Cherry, 759 F.2d 1196, 1206. |Inevitable
di scovery cannot rest upon speculation; it nust be supported by
historical facts that can be verified or inpeached. Lanms, 930
F.2d at 1102.

For exanpl e, Cherry held that evidence seized as a result
of a warrantless search was not adm ssible under the "inevitable
di scovery" doctrine although there was enough probable cause to
obtain a warrant because the officer had taken no steps to obtain
a warrant at the tine of the illegal search. Cherry, 759 F.2d at
1206. By contrast, the evidence obtained in Lanas was adm ssibl e
under the doctrine because the officers entered the house to secure
the premses only, there was probable cause to obtain a search
warrant, and an officer had | eft the prem ses to obtain the warrant

at the tinme of the seizure. 930 F.2d at 1103.

3 See the discussion, infra, regarding the "protective sweep"
exception to the warrant requirenent.

12



In the instant case, the only evidence regarding the
basis for suspecting Wl son was | nspector McDernott's testinony as
fol | ows:

On April 2nd | was contacted by a confidenti al
informant and the informant told ne that M.
Wl son was at room 129 of the Abranms Inn in
Arlington, Texas. I had known from speaking
the past -- on prior occasions speaking to
ot her individuals that there was a pretty good
chance that M. W1l son was al so i nvolved in at
| east the possession of stolen United States
mai | .

The governnent concedes that there was no probable cause prior to
the instant search and seizure. The only evidence of an alternate
line of investigation is Inspector MDernott's testinony that he
believed the Dallas police inevitably woul d have di scovered that
M. WIson had possessed stol en checks. The inspector testified as
follows regarding the basis for his belief:
There was an incident at a supernmarket in
Dal | as, Texas where one of the Wetstone
checks, an individual attenpted to cash and
forge it at a grocery store. The clerk wote
down a |license plate nunber that cane back to

a man. And | subsequently followed the chain
of events of this. And the individual gave ne

the nane of a wonman, | think it was his ex-
wi fe or conmon-law wi fe that had access to the
car. | contacted her. She told nme that M.

-- she took M. WIlson to the grocery store.

She didn't know why at the tinme but renenbers

taking him to the grocery store to cash a

check, get sone noney.
| nspector McDernott then stated that either he or the Dallas police
"woul d have run the |lead down." However, there was no evidence
about whether there had been such follow up and, if so, whether
there was any corroborating or superseding evidence which |inked
Wl son to these checks.

13



The inspector testified that he had no probabl e cause to
arrest Wl son when he entered the hotel room H's testinony about
what he believed either he or the Dallas police would find upon
further investigation does not rise to the level of "historica
facts which can be verified or inpeached."* Because there has been
an insufficient show ng that the governnent was actively pursuing
a substantial alternate line of investigation at the tine of this
warrant| ess search and seizure, the checkbook was not adm ssible
under the "inevitable discovery" doctrine.

Protective Sweep?

The governnent argues that the seizure of the checkbook
was | awful because it was di scovered during a protective sweep of
the hotel room A "protective sweep”" is a quick and limted search
of a premses, incident to an arrest and conducted to protect the
safety of police officers or others. It is narrowmy confined to a
cursory visual inspection of those places in which a person m ght

be hiding. Mryland v. Buie, 494 U S 325, 327, 110 S. C. 1093,

108 L.Ed.2d 276 (1990). The instant search of the hotel room was
not nade as an incident to an arrest and, therefore, it does fit

withinthe "protective sweep" exception to the warrant requirenent.

4 The presentence report contains references to this grocery
store incident, as well as to an April 14, 1993 photo
identification of WIlson by a grocery store enployee. The report
notes that "This information was obtained fromthe investigative
notes of Postal | nspector Dave McDernott." Al though the hearing on
Wlson's notion to suppress was held on Novenber 18, 1993, seven
mont hs after this photo identification, the record contains no such
evi dence.

14



Moreover, under the instant circunstances, the seizure of the
checkbook fromthe wastebasket was not within the narrow anbit of
a "cursory visual inspection" of a place where a person could be
hi ding. See Buie, 494 U S. at 327.

Plain View?

The district court found that the seizure of the checks
was | awf ul because "they were in view so that they were seen by the
officer." A plain view seizure requires that (1) the police's
initial intrusion be supported by a warrant or recogni zed exception
to the warrant requirenent, and (2) the incrimnating character of

the object seized be immediately apparent. United States v.

Col eman, 969 F.2d 126, 131 (5th Gr. 1992) (footnotes omtted).
The instant seizure satisfies neither of these requirenents.

None of the exceptions to the warrant requirenent apply
to these facts. The checkbook was not in plain view in the
bathroom Even if it could readily be observed during a cursory
vi sual inspection of the bathroom the checks thensel ves were not
vi si bl e because of the cover. Taking it one step further, even if
t he checks were not inside a cover, and the nanes were visi bl e when
Sgt. Cowcert | ooked in the bathroom the incrimnating character of
the checks did not becone apparent until their stolen nature was
verified by the tel ephone call. The incrimnating character of the
evidence was not immediately apparent. The checkbook was not
adm ssi bl e under the plain view doctri ne.

For the foregoing reasons, we find that the district

court erredin finding this seizure to be reasonabl e and i n denyi ng

15



Wl son's notion to suppress the checkbook. Sgt. Cowcert's seizure
of the checks was unreasonabl e and was therefore prohibited by the
Fourth Anmendnent. W turn next to exam ne whether WIson's
confession was the product of this unreasonabl e seizure.

I11. Suppression of the Statenent

W son contends that the statenent he nade at the postal
i nspection office shoul d have been suppressed because it was fruit
of the unreasonabl e search and seizure of the checkbook. He also
argues that his statenent was the fruit of an illegal arrest. By
contrast, the governnent contends WIlson's statenent is adm ssible
because (1) the search and sei zure of the checkbook was | awful and
(2) Inspector McDernott had just seen Wlson with stolen nmail and
t herefore had probabl e cause to arrest himbut chose not to. The
governnent further argues that, even assumng that WIson was
under arrest, he was properly placed under arrest and properly
M randi zed, therefore, the confession was | egal |y obtai ned. Having
al ready determ ned that the checkbook was unlawfully seized, we do
not address the governnent's argunent that WIlson's confession is
adm ssi bl e because the seizure was | awful.

In addition to evidence obtained directly from a
violation of the Fourth Amendnent, the "fruit" of such illega

conduct nust be excluded. See Wng Sun v. United States, 371 U. S

471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). However, the test is not
a "but for" inquiry of causation. Rather, the inquiry is whether
the challenged evidence was obtained by exploitation of that

illegality or instead by a neans sufficiently distinguishable to be

16



purged of the primary taint. See Wng Sun, 371 U S. at 488, 83

S.Ct. at 417.

In order for the causal chain between the illegal seizure
of the checkbook and Wlson's statenent to I nspector MDernott to
be broken, the statenent nust have been voluntary, and
"sufficiently an act of the free will to purge the primary taint."

United States v. Parker, 722 F.2d 179, 186 (5th Cr. 1983),

overrul ed on other grounds, United States v. Hurtado, 905 F.2d 74

(5th Gr. 1990), citing Brown v. Illinois, 422 U S. 590, 95 S. Ct
2254, 2261, 45 L.Ed.2d 416 (1975) and United States v. MIler, 608

F.2d 1089, 1102 (5th Gr. 1979), cert. denied, 447 U S 926, 100

S.C. 3020, 65 L.Ed.2d 1119 (1980).
I n Dunaway V. New York, 442 U.S. # 200, 99 S.Ct. # 2248,

60 L.Ed.2d 824 (1979), the United States Suprene Court addressed
the issue of whether a confession, obtained after illegal seizure
of the defendant, was sufficiently attenuated to permt its use at
trial. The Court stated the following, 99 S.Ct. at 2259 (citation
and footnote omtted):

[ A]l though a confession after proper Mranda

war ni ngs may be found "voluntary" for purposes

of the Fifth Anendnent, this type of

"vol untari ness” is nerely a "threshold

requi renent” for Fourth Anendnent analysis.

I ndeed, if the Fifth Anmendnent has been

viol ated, the Fourth Amendnent issue woul d not

have to be reached.
Thus, the fact that the defendant was given Mranda warnings,
standing alone, will not prove that the statenent was sufficiently

an act of freewll. Brown v. Illinois, 95 S. C. at 2254; Dunaway

v. New York, 99 S.C. 2259.

17



Whet her a confession was enough of a
product of free will to break the chain wll
depend on the facts of each case. United
States v. Mller, 608 F.2d at 1102. "Factors
to be considered, in addition to warnings, are
the tenporal proximty of the illegality and
the confession, the presence of intervening
ci rcunst ances, and, particularly, the purpose
and flagrance of the official msconduct."”
| d.

Parker, 722 F.2d at 186. These factors aid in the determ nation of
whet her the governnent has shown that the primary taint has

di ssipated. See Richard, 994 F.2d at 252.

When Sgt. Cowcert seized the checkbook, WIson and the
other two occupants of the room denied any interest in the
checkbook. At that point, Inspector MDernott still had no
probabl e cause to arrest WIlson, and had no articulated reason to
believe that WIlson, rather than Stiles or his girlfriend, was
associated with the seized checks. | nspector MDernott then
requested that Wl son provide himw th a handwiting exenplar, and
Wl son volunteered to do so. |Inspector MDernott told WI son that
it appeared to himthat Wl son had witten the checks. W1Ison then

refused to return the exenplar, and I nspector MDernott told him

that he was not entitled to keep the witing because it was
governnent property.

After the checkbook was seized, after the officers
contacted the person to whom the checks belonged, and after
| nspector McDernott exerted his authority to conpel WIlson to hand
over the requested witings, |Inspector MDernott infornmed WI son
that he could either cone to the postal inspection office or the

18



| ocal police would be called. Inspector McDernott used the checks
and the information obtained by exam ning the checks to persuade
Wlson to provide the handwiting sanples. He also used
information arising directly fromthe unl awful seizure to persuade
Wl son to acconpany himto the postal inspection office. Under
t hese circunstances, the drive to Inspector McDernott's office is,
inand of itself, insufficient to constitute an attenuation of the
primary taint.®

W son gave his confession shortly after the i nspector's

show of authority. |Inspector MDernott's behavior was the chain
which linked the illegal seizure with Wlson's confession. This
chain, i.e., Inspector MDernott's use of his authority, to

"encourage" WIlson to provide handwiting sanples and to acconpany
him to the postal inspection office was not broken by any

i ndependent or voluntary act on Wlson's part. See and conpare,

United States v. Webster, 750 F.2d 307, 324-325 (5th Gr. 1984),

cert. denied, 471 U S. 1106, 1055 C. 2340, 83 L.Ed.2d 855 (1985),

(factors which include a | apse of 12 hours, car trip with officers
away fromthe crine scene, and additional Mranda warnings, found
insufficient to denonstrate that a statenent was an act of free

wll, purged of the taint of an illegal arrest); United States v.

Doby, 598 F.2d 1137 (8th Cr. 1979) (confession not the fruit of an

5> Although we do not reach this issue, we note that a
reasonabl e person in Wlson's position at the tine the inspector
"invited" WIson to the postal inspection office would have
believed that his "choice" was the police departnent or the postal
i nspection office. Under these circunstances, WIlson's decisionto
go to the postal inspection office appears to be a result of the
i nspector's earlier show of authority.
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illegal search because the illegally obtained evidence did not

materially affect the decision to confess); United States V.

Patino, 830 F.2d 1413 (7th Cr. 1987), (taint not purged where
Patino left her hone twice: she remained in the presence of
gover nnment agents and consequently there was no significant break
fromthe initial unlawful entry and search).

W find that WIson's confession resulted from an
exploitation of the illegally seized checks. The questioning that
ultimaitely elicited WIson's confession occurred wth no
intervening "act of free will to purge the primary taint" of the
unl awful Iy sei zed checkbook.® Accordingly, we find that Wlson's
confession resulted fromthe illegal seizure and was the "fruit of

the poi soned tree". See and conpare, Anmador-Gonzalez v. United

States, 391 F.2d 308, 318 (5th Cr. 1968), overruled on other

grounds, United States v. Causey, 834 F.2d 1179 (5th Cr. 1987).

Thus the admssibility of the confession falls wth that of the
checkbook.
CONCLUSI ON

For the foregoi ng reasons, the district court's ruling on
the notion to suppress is REVERSED and WIson's conviction is

VACATED.

REAVLEY, Circuit Judge, dissenting:

6 Quoting Wng Sun v. United States, 371 U S. 471, 83 S. Ct.
407, 9 L.Ed.2d 441 (1963).
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Two officers were invited into the notel room They
identified thenselves and |ooked around. One of them saw a
checkbook in the wastebasket; he picked it up and handed it to the
other officer. The other officer then obtained a witten consent
to search the room The trial judge found no constitutiona
violation in the initial retrieval of the checkbook from the
wast ebasket. | agree.

The officers did not at the outset speak of a "search,”
but they | ooked around at the contents of the roomand encountered
no objection. A reasonable officer would have concl uded that the
invitation fromthe occupants and the acceptance of their conduct

al l owed their novenent and survey. Cf. U S. v. R ch, 992 F. 2d 502,

505 (5th Cir. 1993). The retrieval of the checkbook fromthe trash
was not an abuse of the manifested consent of the occupants. The
reasonabl eness of that view of the scope of the perm ssion all owed
the officers was confirned by the pronpt affirmative response to
their inquiry about a "search."”

I f the conduct of the officers was reasonable to that
point, all of the other argunents and questions fall away. | would

affirm
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