IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10104

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
CLUFEM A. FADI PE,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Northern District of Texas

(January 24, 1995)
Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.
REAVLEY, Circuit Judge:

A ufem A Fadi pe was convicted of bank fraud, in violation
of 18 U.S.C. § 1344, and unlawful possession of a firearm by an
illegal alien, in violation of 18 U S.C. 8§ 922(g)(5). He appeals
t he enhancenent of his sentence under United States Sentencing
Quidelines ("U.S.S.G") § 2K2.1(b)(5). W vacate the sentence
and remand for resentencing.

BACKGROUND

Fadi pe submtted a credit application containing fal se
information to Bank One. Keith Tidwell, the Assistant Vice
President and Line of Credit Manager for Bank One, received the

application and believed it to be fraudulent. He contacted the



United States Secret Service and agreed to cooperate in the

i nvestigation of Fadipe. Tidwell provided the Secret Service
with a book of checks which the bank normally woul d have sent to
Fadi pe.

The Secret Service conducted a controlled delivery by
pl aci ng the Bank One checks into Fadi pe's apartnent mail box.
Police officers arrested Fadi pe as soon as he retrieved the
checks fromthe mail box and drove out of his apartnent conpl ex.
The officers recovered a | oaded gun fromthe front passenger area
of Fadi pe's autonobile. The officers also found nunerous
applications for |oans fromvarious banks, records containing the
personal and financial history of various individuals and other
materials which could be used in bank fraud schenes.

A jury convicted Fadi pe of bank fraud and unl awf ul
possession of a firearm At sentencing, the district court
enhanced Fadi pe's base offense |evel by four pursuant to U S S G
8§ 2K2.1(b)(5). Fadipe appeals his sentence.

DI SCUSSI ON

US S G 8 2K2.1 provides the applicable base offense |evels
for convictions relating to unlawful receipt, possession or
transportation of firearns. U S.S.G 8 2K2.1(b)(5) provides for
a four-level enhancenent of the applicable base offense |evels
"[1]f the defendant used or possessed any firearm or amrunition
in connection with another felony offense.” The district court

found that Fadi pe had possessed the gun in his autonobile in



connection with the felony of bank fraud and assessed a four-
| evel enhancenent under U.S.S.G § 2K2.1(b)(5).

As a matter of law, we hold that the undisputed facts in
this case fail to prove that the gun was used "in connection

with" the bank fraud felony. See United States v. Reyes-Rui z,

868 F.2d 698, 701 (5th Cr. 1989) (holding that questions of |aw
relating to the Sentencing Quidelines should be reviewed de
novo). The undisputed facts show no connecti on between the gun
and Fadi pe's bank fraud crinme other than that the gun was present
i n Fadi pe's autonobile, along with other tools of Fadipe's bank
fraud trade, when the checks were retrieved. The enhancenent
under U.S.S.G 8 2K2.1(b)(5) was inproper.

In United States v. Condren, the Fifth Crcuit upheld a

finding that a firearmwas possessed "in connection with" a drug
felony, for the purposes of U S S G 8§ 2K2.1(b)(5), where the
firearmwas nerely present in a |ocation near the drugs. 18 F.3d

1190 (5th Gr.), cert. denied, 115 S.C. 161 (1994). This Court

took notice of the fact that "theft is a close and ever present

partner of illegal drugs," and therefore upheld the trial court's
finding that the gun was kept by the defendant to "help him
protect his drug-related activities." 1d. at 1198-1200. W
approved the connection between the gun and the felony based on
the nmere presence of the gun, because it could be assuned from
the gun's presence alone that the gun was to be used "in
connection with" the felony as a nethod of protection of the

felonious activity. This Court thought this interpretation of



US S G 8 2K2.1(b)(5) conported with the intent of the
Quidelines to address the "real and obvious increase in the risk
of viol ence" which exists whenever guns and drugs are found
together. |d. at 1199.

In this case, the checks which Fadi pe received in the
controll ed delivery had his nanme, phone nunber and address on
them It is not reasonable to assune that Fadi pe had the gun
present to prevent their theft. The presence of a gun near
instrunments of bank fraud does not create the sane automatic
i ncrease in the danger of physical violence that exists when
drugs and guns are present together.

An enhancenent under U S.S.G 8 2K2.1(b)(5) is appropriate
in a case involving a bank fraud felony where a gun is truly used
"in connection with" the comm ssion of the crine. However,

"[t] he connection between the firearm and the [bank fraud] felony
must be proved." 1d. at 1199 n. 20. No connection between the
gun possessed by Fadi pe and the bank fraud commtted by Fadi pe
has been proved in this case. The nere possession of a gun near
the instrunents involved in a fraudul ent | oan application schene
is insufficient to prove that the gun was used "in connection
wth" the bank fraud felony for purposes of the application of
US S G 8 2K2.1(b)(5). The sentencing enhancenent assessed
agai nst Fadi pe pursuant to U. S.S.G 8§ 2K2.1(b)(5) was inproper.
Sent ence VACATED and REMANDED for resentencing.



