IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8603

ARTELI A M SCOTT,
Pl ai ntiff-Appellant,
VERSUS
GEORGE E. MOORE,
I ndi vidual ly and as an Enpl oyee of
the Gty of Killeen Police Departnent;
F.L. G ACOMOZZI,
in his Oficial Capacity as
Chi ef of Police,
and
CI TY OF KILLEEN, TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

May 20, 1997

Before POLITZ, Chief Judge, WSDOM KING GARWOOD, JOLLY,
H G3 NBOTHAM DAVIS, JONES, SM TH, DUHE, W ENER, BARKSDALE,
EMLIO M GARZA, DeMOSS, BENAVI DES, STEWART, PARKER, and DENN S,
Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:
Wiile a pretrial detainee at the Killeen city jail, Artelia

Scott was sexually assaulted by a jailer, defendant George Mbore.

She brings a constitutional claimunder 42 U S. C. 8§ 1983, asserting



that the attacks resulted fromi nproper staffing procedures at the
jail. In particular, she argues that constitutionally adequate
staffing would include having, at a mninum a female jail
official, or at least two male jail officials, on duty whenever a
femal e pretrial detainee is in custody.

We affirmthe summary judgnent in favor of the city, concl ud-
ing that the Constitution does not require the |level of staffing
Scott demands. In so doing, we enploy a straightforward applica-
tion of Hare v. Cty of Corinth, 74 F.3d 633 (5th Gr. 1996) (en
banc), in which we explained the constitutional standards, under
the Due Process O ause, applicable to pretrial detainees in |ocal

jails.

l.

Scott was arrested on Decenber 31, 1988, for public intoxica-
tion, assault, and resisting arrest. She was taken to the jail
processed by the female jailer on duty at the time, and placed in
a holding cell pending arraignnent. More subsequently replaced
the female jailer, entered Scott’s cell, and sexual |y assaul ted her
repeatedly during the course of his eight-hour shift. After being
pl aced on adm nistrative |eave pending a police investigation,
Moor e resi gned and pl eaded guilty to crimnal charges in connection

with the assault.

Scott filed suit in state court against More and the city,



asserting various constitutional clains. Moore then declared
bankruptcy and was dismssed from the suit, whereupon the city
renmoved the case to federal court. The district court granted
summary j udgnent for defendants, and a panel of this court affirnmed
on all issues except for Scott’s inadequate staffing claimunder
8§ 1983. See Scott v. More (“Scott 1”7), 987 F.2d 771, No. 92-8284
(5th Gr. Mar. 3, 1993) (per curian) (unpublished).

After remand, the district court granted summary judgnent for
defendants on the inadequate staffing claim A second panel of
this court vacated and remanded, whereupon we resolved to hear the
matter en banc to consider the proper application of Hare to the
instant facts. See Scott v. More, 85 F.3d 230 (5th Gr.), vacated
for reh’g en banc, 85 F.3d 240 (5th GCr. 1996).

L1,

A
In Hare, we reconciled our circuit caselaw regarding pretrial
det ai nees, inforned in particular by Farmer v. Brennan, 511 U S.
825 (1994).' We noted that determ ning which standard to apply in
anal yzing constitutional challenges by pretrial detainees hinges
upon the classification of a challenge as an attack on a “condition
of confinenment” or as an “episodic act or omssion.” 74 F.3d at
644. A “condition of confinenent” case is a “[c]onstitutiona

attack[] on general conditions, practices, rules, or restrictions

! Hare has been described as “a single opinion that clearly and concisely
articulates and unifies our court's case lawin this area.” Nerren v. Livingston
Police Dep't, 86 F.3d 469, 473 n.25 (5th Cr. 1996).
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of pretrial confinenent.” 1d.

Hence, where a detai nee conpl ains of the nunber of bunks in a
cell or his television or mail privileges,? the wong of which the
det ai nee conplains is a general condition of confinenment. In such
cases, the reasonable relationship test of Bell v. WIfish,
441 U. S. 520 (1979), is apposite, as we may safely assune, by the
muni ci pality’s very pronul gati on and nai nt enance of the conpl ai ned-
of condition, that it intended to cause the all eged constitutional
deprivati on. See Hare, 74 F.3d at 645 (“Only wth such
intentionality as a given is the [WIfish] test useful.”). Under
Wl fish, 441 U. S. at 539, a constitutional violation exists only if
we then find that the condition of confinenent is not reasonably
related to a legitimte, non-punitive governnental objective. See
Hare, 74 F.3d at 640.

In contrast, where the conplained-of harmis a particul ar act
or om ssion of one or nore officials, the action is characterized
properly as an “episodic act or om ssion” case and is not anenabl e
to reviewunder the Wl fish test. See Hare, 74 F.3d at 645. 1In an
“epi sodic act or om ssion” case, an actor usually is interposed

bet ween the detai nee and the nmunicipality, such that the detainee

2 The fol l owi ng were deermed to be conditions-of-confinenent cases: Mirphy
v. Wal ker, 51 F.3d 714 (7th Cr. 1995) (revocation of tel ephone, tel evision, and
cigarette privileges); Collazo-Leon v. United States Bureau of Prisons,
51 F. 3d 315 (1st G r. 1995) (disciplinary segregation and deni al of tel ephone and
visitation privileges); United States v. MIlan, 4 F.3d 1038 (2d Cr. 1993)
(length of pre-trial detention); Hause v. Vaught, 993 F.2d 1079 (4th Gr. 1993)
(restriction on mail privileges); Brogsdale v. Barry, 926 F.2d 1184 (D.C. Gr.
1991) (overcrowding); Lyons v. Powell, 838 F.2d 28 (1st Cr. 1988) (22-23-hour
confinenent and placenent of mattress on floor); Fredericks v. Huggins,
711 F.2d 31 (4th Gr. 1983) (policy of refusing detainees access to drugs for
rehabilitation); Lareau v. Manson, 651 F.2d 96 (2d G r. 1981) (overcrowding).
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conplains first of a particular act of, or om ssion by, the actor
and then points derivatively to a policy, custom or rule (or |ack
thereof) of the municipality that permtted or caused the act or
om ssi on.

Al t hough, in her anmended state petition, Scott conplains
generally of inadequate staffing, i.e., “by having only one
i ndi vidual on duty, and/or by not having a femal e nenber present
when fermal e prisoners are confined,” the actual harm of which she
conplains is the sexual assaults commtted by Mdore during the one
ei ght-hour shiftSSan episodic event perpetrated by an actor
i nterposed between Scott and the city, but allegedly caused or
permtted by the aforesaid general conditions.

In many jail condition cases, the conditions thenselves
constitute the harm This is true, for exanple, where inadequate
food, heating, or sanitary conditions thenselves constitute
m serabl e conditions. Here, however, Scott did not suffer fromthe
nmere exi stence of the alleged inadequate staffing, but only from
Moore's specific sexual assaults commtted on but one occasi on.

Consequently, this case does not fit well wthin the
condi ti ons-of -confi nenment category and, in fact, bears a closer
resenbl ance to cases regardi ng episodic acts by prison enpl oyees.
| nportantly, however, in Hare we carefully noted that the
reasonabl e-rel ationship test enployed in conditions cases is
“functionally equivalent to” the deliberate indifference standard
enpl oyed i n episodic cases. See Hare, 74 F.3d at 643; id. at 646.

As in nost cases involving incidents at jails, the defendants



here are both i ndi vidual (More) and governnental (the city and the
police chief in his official capacity). Wile the specific episode
may be perpetrated by one or nore persons, any underlying
conditions that may have caused it or nmade it possible are the
product of the city's policy, action, or inaction.

Hence, Hare requires that we separate the inquiry pertinent to
the episodic act or omssion (“the existence of a constitutional
violation sinpliciter”) fromthat pertinent to the custom rule, or
policy that is alleged to have permtted the act (“a nmunicipality’s
liability for that violation”). 74 F.3d at 649 n.4. Specifically,
in Hare we described the proper nethodol ogy as foll ows:

W separate the two issues: the existence of a
constitutional violationsinpliciter andanmunicipality's
liability for that violation. Different versions of the
deli berate indifference test govern the two inquiries.
Qur opinion in this case nakes clear that to prove an
underlying constitutional violation in an individual or
epi sodi c acts case, a pre-trial detainee nust establish
that an official acted wth subjective deliberate
indi fference. Once the detainee has net this burden, she
has proved a violation of her rights under the Due
Process C ause. To succeed in holding a nunicipality
accountabl e for that due process viol ation, however, the
det ai nee nmust show that the nunicipal enployee's act
resulted froma nunicipal policy or custom adopted or
mai nt ai ned with objective deliberate indifference to the
detainee's constitutional rights. See Farner [v.
Brennan, 511 U. S. 825, 841 (1994)] ("It would be hard to
describe the Canton [v. Harris, 489 U S. 378 (1989)]
understanding of deliberate indifference, permtting
liability to be prem sed on obvi ousness or constructive
notice, as anything but objective.").

So, as to the discrete, episodic act, the detainee nust
establish only that the constitutional violation conplained of was

done with subjective deliberate indifference to that detainee's



constitutional rights. | d. In the instant case, Scott has net
t hat burden

Accordi ngly, we next nust determ ne whether the city nmay be
hel d accountable for that violation. Under Hare, as we have
stated, this latter burden may be net by putting forth facts
sufficient to denonstrate that the predicate episodic act or
om ssion resulted froma nunici pal custom rule, or policy adopted
or maintained with objective deliberate indifference to the
detai nee’s constitutional rights. See G abowski v. Jackson County
Pub. Defenders Ofice, 79 F.3d 478, 479 (5th Gr. 1996) (per
curianm) (en banc) (citing Hare, 74 F.3d at 649 n.4).

B

There i s no genuine issue of material fact concerni ng whet her
the city's failure to adopt a policy of additional staffing anounts
to objective deliberate indifference. First, there is no show ng
that the city had actual know edge that its staffing policy
created a substantial risk of harmto female detainees. To the
contrary, the city had foll owed the sane staffing procedures since
the late 1970's wi thout any incident and had recei ved no conpl ai nt
of sexual assault by a jailer prior to this incident. As a
condition of enploynent, Myore and the other three jailers
underwent a background investigation, nedical examnation, and
pol ygraph test, none of which revealed any issues of concern.
Moore al so had been enpl oyed previously as a conm ssioned police

officer, wthout incident, for four years prior to his enpl oynent



with the jail and had been trained by experienced jailers in the
official policies of jail managenent.

Scott offers the follow ng evidence to suggest that the city
shoul d have known about the risks inherent in the staffing policy
and in enploying Mwore: (1) the affidavit of Charles Craig, an
expert in jail policy, who noted that a prison should have fenal e
officers to prevent assaults and that male officers should be
supervi sed when al |l owed access to female inmates; (2) the affidavit
of Melvin WIllianms, a local transvestite, who stated that he had
performed oral sex on Moore during several different occasi ons when
he had been under Moore’s guard; and (3) More's statenent to the
police teaminvestigating the rape, to the effect that he had had
oral sex wth nore than a dozen other inmates on separate
occasions. None of this evidence, however, establishes that the
city knew or should have known of the risk attendant to its
staffing policy.?3

The city not only had instituted hiring procedures, including
background checks, nedical exam nations, and polygraph tests, to
mnimze the risks of enploying renegade jailers, but also had
promul gated a general order to regul ate the nanagenent of the jail
and had trained its jailers inits provisions. Anong other things,

that order (1) prohibits male officers fromfrisking or conducting

3 The first panel toreviewthis case stated, “There is no record evi dence,
however, that [police chief] G aconpzzi or any other policynmaking official of the
Gty was aware of any sexual assaults comitted either by More or by other jail

enployees . . . . Scott has failed to show that G aconpzzi or any other city
officials knew of or tolerated any sexual assaults inthe city jail.” Scott I,
at 5, 7.
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pat-down searches of fenale detainees; (2) requires that female
det ai nees be searched by fenmal e personnel only; and (3) generally
limts conduct between nmale and fenmale jailers and detai nees.

In addition, the jail is located on the first floor of the
police departnent, in the patrol division area, and a patrol duty
sergeant periodically checks on jail personnel. |In fact, nore than
one hundred unifornmed officers have unlimted access to the jail,
maki ng the clandestine conm ssion of sexual offenses extrenely
difficult.

These actions, viewed individually and taken i n whol e, refl ect
substantial attention to the safety of femal e detainees. “Thi s
effort indicates not apathy, but concern.” Rhyne v. Henderson
County, 973 F.2d 386, 393 (5th Cr. 1992). At best, the evidence
proffered by Scott may be construed to suggest that the jail could
have been nanaged better, or that the city |acked sufficient
prescience to anticipate that a well-trained jailer would, w thout
war ni ng, assault a female detainee. |In either event, they do not
refl ect objective deliberateindifferenceto Scott’s constitutional
rights.*

The summary judgnent, accordingly, is AFFI RMVED

ENDRECORD

4 Most recently, the Suprene Court has reminded us that for purposes of
[iability under & 1983, “'deliberate indifference' is a stringent standard of
fault, requiring proof that a nunicipal actor disregarded a known or obvious
consequence of his action.” Board of County Commirs v. Brown, 117 S. C. 1382,
1391 (1997).



WSDOM Circuit Judge, with whom POLI TZ, Chief Judge, and W ENER
and DENNI'S, Circuit Judges, join, dissenting:

I n what anounts to social engineering by judicial
fiat, the panel majority has decided that as a matter
of constitutional inperative, the city nust maintain a
m ni mrum of two mal e guards, or at |east one fenale

guard whenever a fenmle detainee is present.?®

New times demand new neasures and new nen;
The worl d advances, and in tine outgrows
the laws which in our fathers day were best;
And, doubtless, after us, sone purer schene
WIIl be shaped by wi ser nen than we,

Made wi ser by the steady growth of truth.®

Today, a majority of this court sitting en banc concl uded
that the sexual assault of a pretrial detainee at the hands of an
unsupervi sed mal e guard does not justify even the devel opnent of

arecord in the district court. | cannot concur in such a

5 Scott v. Moore, 85 F.3d 230, 236 (5th Gr. 1996)(Smth,
J., dissenting).
6 Janmes Russell Lowell, “A d ance Behind the Curtain,” 1843
in Conplete Poetical Wrks of Janmes Russell Lowell 49, 51 (Horace
E. Scudder ed. 1925).
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result. As | see it, the majority m sconstrues the plaintiff’s
conpl aint and applies the wong | egal standard. Moreover, under
any appropriate |egal standard, the plaintiff has raised fact
i ssues that warrant trial

As stated in the panel opinion in this case, the
constitutional right at issue is Scott’s fourteenth anmendnent
right to mnimal |evels of safety and security.’” Scott conplains
that the policy of having only one guard on duty in the jail did
not neet those mninmal requirenents. The question we remanded to
the district court, then, concerned whether the city’'s policy
rose to the level of a constitutional violation. W did not
deci de the issue, and thus engaged in no “social engineering”.
Rat her, we concluded that this case had identified a devel opi ng
i ssue; the sane issue that is illustrated by the expl osi on of
sexual harassnment cases in this country,® and by the probl ens
encountered in the mlitary of late.® The issue concerns the
realities of human nature in situations where one individual
occupies a position of substantial authority relative to another.

The situations or, nore accurately, relationships are nyri ad:

! Scott, 85 F.3d at 235.

8 From 1990 to 1996, the nunber of sexual harassnent clains
filed wwth the Equal Enploynent Qpportunity Conmm ssion rose 250
percent. Statistic supplied by the Equal Qpportunity Conmm ssion,
Ofice of Public Affairs.

o A 1990 study by the Defense Manpower Data Center, 64
percent of the females studied had been victinms of sexual
harassnment in the previous year. DEFENSE MANPOANER DATA CENTER
SEXUAL HARASSMENT IN THE M LI TARY: 1988 11 (1990). See al so John
Lancaster, Tail hook Probe Inplicates 140 Oficers; Pentagon Report
Calls 90 Assaults at Navy Convention ‘Failure of Leadership’, WAsH.
Post, Apr. 24, 1993, at A1l.
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supervisor to enployee, mlitary officer to soldier, guard to
pretrial detainee. Whatever the relationship, it is abundantly
clear that our society is beginning to recognize these as
potentially volatile situations.

The volatile situation in the present case becones deeply
suspect when viewed in the light of the proper |egal standards.
In Hare v. City of Corinth, we stated that, in cases involving
general conditions of confinenent, the proper standard by which
to evaluate a city’'s policy is whether the policy is reasonably
related to a legitimate governnent purpose.!® Were the conduct
in question is episodic, analysis under the deliberate
indifference standard is appropriate. The settled, |ong
established systemfor staffing a jail is clearly a condition of
confinenent and not an episodic act.

Sonething that is episodic is, by definition, incidental or
occasional. The conduct in question here was the antithesis of
episodic; it was regular and systematic. The staffing practice
conpl ai ned of had been in place for twenty years. In justifying
its application of the deliberate indifference standard, the
majority insists that the conduct conplained of in this case was,
in fact, episodic: “Although the plaintiff conplains generally of
i nadequate staffing . . . the actual harm of which she conpl ai ns
is the sexual assaults conmtted by Moore.” This statenent,
unsupported by the record, focuses on the wong conduct, the

wrong actor, and changes the nature of the plaintiff’s conplaint

10 Hare, 74 F.3d at 643.
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entirely. In distinguishing this case fromothers involving
condi tions of confinenent, the majority suggests that in jail
conditions cases, “the conditions thenselves constitute the
harm” In this case, this distinction is neaningless. The
majority states that the conditions thensel ves constitute the
harm where, for exanple, inadequate food or sanitary conditions
are involved. |In each of these cases, however, a policy results
in a harm inadequate food results in mal nourishnment; unsanitary
conditions result in disease. The instant case is no different.
The policy of inadequate staffing enabled the harmto be
conmtted and actually facilitated the harm-- sexual assault.?!!
Once the focus is shifted to the conduct actually conpl ai ned of,
the | ong established custom of inadequate staffing, it is
apparent that such conduct was far from epi sodic. !? The

m scharacterization of this case as one involving an epi sodic act
allows the majority to assess it under the deliberate

i ndi fference standard. 13

1 | ndeed, in conparing nedical care wth other conditions
of confinenent, the Suprene Court stated that “the nedical care a
prisoner receives is just as nmuch a condition of his confinenent as
the food he is fed, the clothes he is issued, the tenperature heis

subjected toin his cell, and the protection he is afforded agai nst
ot her i nmates. Wlson v. Seiter, 501 US 294, 303 (1991)
(enphasis added). |If protection fromother inmates is a condition

of confinenent, then protection froma guard is a condition of
confi nement .

12 To illustrate, the <conduct in this case could be
construed as episodic if, for exanple, the jail had normally had
sone system of supervision in place and only on this particular
occasion was a lone male guard left to supervise a fenal e detai nee
for an extended period. As stated above, this was not the case.

13 | recognize our statenment in Hare that the objective
deli berate indifference test is functionally equivalent to the

(continued...)
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Noting that the city offered only financial justifications

for its staffing policy, the panel nmajority concluded that Scott
had raised a fact issue sufficient to preclude summary judgnent.
We therefore remanded the case for the devel opnent of a record.
We | aid down no rule regarding a required nunber or gender of
guards. W sinply recognized the possibility that the
Constitution requires nore than was provided in this case. As
the majority states, “the evidence proffered by Scott may be
construed to suggest that . . . the city | acked sufficient
prescience to anticipate that a well-trained jailer would,
W t hout warning, assault a fenmale detainee.” Stated another way,
the issue we identified becones clear: perhaps the city should be
required to do nore than | eave a fermale pretrial detainee at the
absol ute, unfettered, and unsupervised authority of a nmale guard,
regardl ess of how well trained he m ght be.

The majority opinion is, regrettably, a subterfuge to avoid
opening the fl oodgates of litigation. | recognize that courts
are to avoid becom ng enneshed in the mnutia of prison
conditions.¥ | amunwlling, however, to classify the issues in
this case as “mnutia”.

Because | believe that Scott’s claimproperly raised a
constitutional issue and an associ ated fact question, | would

remand the case to the district court. Accordingly, |

(...continued)
reasonabl e rel ati onshi p test enpl oyed i n cases i nvol ving condi ti ons
of confinement. Hare, 74 F.3d at 643. | believe that under either
st andard, however, Scott has raised a fact issue.

14 Bell v. Wl fish, 441 U S. 520, 562 (1979).
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respectfully dissent.
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