UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7124

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

JOSE GARCI A- BONI LLA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(Decenber 17, 1993)

Bef ore REAVLEY and DAVIS, Circuit Judges, and ROSENTHAL!, District
Judge.

DAVIS, G rcuit Judge:

Jose Garcia-Bonilla (Garcia) pled guilty to one count of a
two-count indictnment charging himw th conspiracy to possess with
intent to distribute a controlled substance, and aiding and
abetting in the possession with intent to distribute a controlled
substance in violation of 21 U S.C. 8§ 841(a)(1), (b)(1)(a) and 18
US C 8§ 2. Grcia challenges his sentence on the ground that the
prosecution violated the plea agreenent by failing to nove for a
downward departure for Garcia' s substantial assistance. e
concl ude that the governnent did not violate the plea agreenent and

we affirm

! District Judge of the Southern District of Texas, sitting
by desi gnati on.



l.

Garcia pled guilty under Fed. R Cim P. 11(e)(1)(B) pursuant
toawitten plea agreenent. 1In the plea agreenent, the prosecutor
agreed to di sm ss one count of the two-count indictnent and refrain
fromfurther prosecuting Garcia for the crimnal conduct charged in
the indictnment. The governnent al so retained the option of noving
for a downward departure under the Sentencing GQuidelines if Garcia
provi ded substantial assistance to the governnent. Specifically,
this section of the agreenent provided:

The United States reserves its option to seek any
departure from the applicable sentencing quidelines,
pursuant to Section 5K of the Sentencing Guidelines and
Policy Statenents, or Rule 35(b) of the Federal Rules
Crimnal Procedure, if in its discretion, it is
determ ned that such a departure is appropriate. The
def endant agrees that the decision whether to file such

a notion rests within the sole discretion of the United
St at es.

At the rearrai gnnent, the Assistant U S. Attorney stated that
Garcia and his co-defendants had agreed to testify against one
another and to cooperate with U S. Custons Agents. The U. S
Attorney went on to state that:

And provided that they do tell the truth regarding
these matters, the Government will so advise the Court,
and if they have provided substantial assistance as
provided for in the plea agreenent, the Governnent w ||
file wwth the court a 5K1.1 notion asking for the court
to consider a dowward departure from the Sentencing

Qui del i nes.

I f the defendants |ive up to their agreenent, | feel
certain that the U S. Attorney's Ofice for the Southern
District of Texas, Houston Division will live up to our

agreenent whether it's ne personally or sone other
prosecutor representing the Governnent.

At sentenci ng however, the governnent refused to nove for a

downward departure, stating that the information Garcia had



provi ded was of no value to | aw enforcenent officers. The district
court, citing Wade v. United States, = U S , 113 S C. 1840,
118 L. Ed. 2d 524 (1992), refused to depart downward under § 5K1.1
and sentenced Garcia to the statutory m ninum of 120 nonths. |In
this appeal, Garcia contends that the governnent breached the plea
agreenent by refusing to nove for a downward departure under 8§
5K1. 1.
1.

Garcia argues that the governnent breached its pl ea agreenent
and requests specific performance of the agreenent. Specifically,
Garcia requests that he be resentenced wth the benefit of a §
5K1. 1 downward departure.

Whet her the governnent's conduct violates the terns of a plea
agreenent is a question of |aw United States v. Valencia, 985
F.2d 758, 760 (5th Gr. 1993). The defendant bears the burden of
proving the wunderlying facts that establish a breach by a
preponderance of the evidence. United States v. Hernandez, 996
F.2d 62, 64 (5th Gr. 1993). |In determ ning whether the governnent
has violated a plea agreenent, we nust determ ne "whether the
governnent's conduct is consistent with the parties' reasonable
under st andi ng of the agreenent." Valencia, 985 F.2d at 761

In Wade, 113 S. C. at 1844, the Suprene Court held that a
sentencing court could not grant a defendant a downward departure
under 8 5K1.1 in the absence of a governnent notion requesting such
relief. The Court also held that § 5K1.1 does not require the
governnent to nove for a downward departure if the defendant

provi des substantial assistance, but rather grants the governnent



di scretionary power to nake such a notion. | d. It follows
therefore that a defendant who provides substantial assistance
W t hout receiving a dowmmward departure is not entitled "to a renedy
or even to discovery or an evidentiary hearing” unless the
prosecution relied on an unconstitutional notive in refusing to
file a 5K1.1 notion. Wade, 113 S. C. at 1844,

But the Court in Wade recognized that the governnent could
sacrificeits discretion and obligate itself to nove for a dowward
departure in exchange for the defendant's guilty plea. Garci a
asserts that his guilty plea was given in exchange for such an
obligation. In support of his position, Garcia relies on United
States v. Watson, 988 F. 2d 544, 552 (5th Cr. 1993), pet. for cert.
filed, (U S July 29, 1993) (No. 93-5407) and Hernandez, 996 F.2d
at 64, where this court recogni zed that the governnent can bargain
away its discretionary power to nove for a downward departure under
§ 6K1.1. Garcia's reliance on Watson and Hernandez is m spl aced
because his plea agreenent is distinguishable from the plea
agreenents in those cases.

The pl ea agreenent in Watson provided that "if the defendant
conplie[d] wth section 5K1.1 of the sentencing guidelines, the
Government would] file a motion . . . asking for a downward
departure." ld. at 548. We held that the governnent "did not
reserve the discretion to determne whether the defendant's
cooperation nmerited a 8 5K1.1 notion," and therefore remanded for
findings as to whether the defendant had conplied with the plea
agreenent, entitling himto a downward departure. 1d. at 551. The

pl ea agreenent in Hernandez provided that "the governnent nmay nake



a notion for downward departure at sentencing." Hernandez, 996
F.2d at 65. The court noted that "the record shed[] no light on
the degree of discretion, if any, the parties intended for the
governnent to retain by the use of the perm ssive word 'may'," and
remanded the case for an interpretation of the agreenent. |d.

By contrast, the agreenent Garcia entered into with the
gover nnment expressly provides that the governnent retains absol ute
discretion to nove for a downward departure under 8§ 5K1.1: "The
def endant agrees that the decision whether to file [a 5K1.1] notion

rests wwthin the sole discretion of the United States."” (enphasis

added). The agreenent therefore plainly reserves the governnent's
discretion to receive information from the defendant and then
exercise its discretion on whether to file for a downward
departure. The agreenent does not obligate the governnent to nove
for a downward departure. In the absence of such an obligation,
the defendant is not entitled to relief under Wade unless the
governnent's refusal to file a 8 5K1.1 notion was based on an
unconstitutional notive. Garcia does not argue that the
governnent's refusal was based on an unconstitutional notive
Mor eover, the prosecutor's statenents at rearrai gnnent di d not
anend the plea agreenent to reduce the governnent's discretion to
nmove for a 8§ 5K1.1 departure. Although the prosecutor referred to
the governnent's wllingness to file a 8 5KL1.1 notion, the
prosecutor agreed to make such a notion in accordance with the plea
agreenent. The prosecutor gave no indication that the governnent
intended to relinquish the discretion it had expressly retained

under the witten agreenent. The prosecutor stated that the



governnment would file for a downward departure if Garcia "provided

substantial assistance as provided for in the plea agreenent.”

(enphasi s added). The prosecutor al so warned that his authority to
move for a downward departure was al so conditioned on the approval
of his supervisors.

Because t he governnment retained sol e discretion under the plea
agreenent to seek a downward departure for Garcia's substantia
assi stance, the governnent's failure to file a 8§ 5K1.1 notion did
not constitute a breach of the plea agreenent. Garcia thereforeis
not entitled to be resentenced and we therefore affirm his
sent ence.

AFFI RVED.



