UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7045
Summary Cal endar

IN THE MATTER OF: JAMES S. YOUNG DEBTOR

JAMES S. YOUNG,
Appel | ant,

ver sus

NATI ONAL UNI ON FI RE | NSURANCE CO.
OF PI TTSBURGH, PA.,

Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

( June 29, 1993 )

Before POLI TZ, Chief Judge, DAVIS and JONES, Circuit Judges.
POLI TZ, Chief Judge:

Janes S. Young appeals the district court affirmance of the
bankruptcy court's ruling that his debt to National Union Fire
| nsurance Co. of Pittsburgh, Pa. was nondi schargeabl e. Nati onal
Uni on cross-appeals the vacating and remand of an award of

attorney's fees. W affirmin part and reverse in part.



Backgr ound

Young's indebtedness to National Union arises from his
investnment in a Texas limted partnership known as Enerald Park
Apartnments, Ltd. (the "Partnership"). To purchase his interest,
Young executed a promssory note to the Partnership in the
princi pal anount of $92, 500. To secure paynent of their notes
Young and ot her Partnership investors applied to National Union for
a financial guarantee bond.

National Union required Young to execute the follow ng

docunents: an "lnvestor Application -- Financial CGuarantee Bond
for Limted Partnerships,” an "Indemification and Pl edge
Agreenent,"” and a suppl enental application which stated that there

had been no materi al adverse change in his financial condition and
that the financial information previously submtted remained true
and correct. Young attached a financial statenent to his
application. On the strength of this data, National Union issued
the requested bond.

Young defaulted on the note. National Union paid the
defaul ted note and | ooked to Young for indemity, securing a state
court judgnent against him Young filed for bankruptcy.

Nat i onal Uni on asked the bankruptcy court for an order that
Young' s debt was nondi schargeabl e under 11 U S. C. 8§ 523(a)(2)(B)
because it was based on a materially false witten statenent of
Young's financial condition. Following a trial, the bankruptcy
court found the debt nondi schargeabl e and awarded Nati onal Union

$6, 125 in attorney's fees. Young appealed to the district court,



challenging the nondischargeability determnation and the
bankruptcy court's factual concl usions that he had nade i ntenti onal
m srepresentations and that National Union reasonably had relied
upon them He al so appealed the award of attorney's fees. The
district court affirmed the nondi schargeability and vacated and
remanded for additional findings onthe attorney's fees. Young and

Nat i onal Uni on appeal the district court's judgnent.

Anal ysi s

St andard of Revi ew

A bankruptcy court's findings of fact are subject to the
clearly erroneous standard of review and will be reversed only if,
considering all the evidence, we are left with the definite and
firmconviction that a m stake has been nade.! Strict application
of this standard is particularly appropriate when the district
court has affirmed the bankruptcy court's findings.? W are
particularly m ndful of "the opportunity of the bankruptcy court to
judge the credibility of the witnesses."® Conclusions of |aw, of

course, are reviewed de novo.*

. In re Allison, 960 F.2d 481 (5th Cr. 1992).

2 Wlson v. Huffman (In re M ssionary Baptist Found. of
Am), 818 F.2d 1135 (5th Cr. 1987).

3 Bankr. Rule 8013.

4 Al lison.



Nondi schargeability

A debt may be nondi schargeabl e i n bankruptcy under 11 U. S. C
8§ 523(a)(2)(B)

(2) . . . to the extent obtained by --

(B) e of a statenent in witing --

) that is materially fal se;

i) respecting the debtor's or an insider's

nanci al condition;

ii) on which the creditor to whomthe debtor
I'iable for such noney, property, services,
credit reasonably relied; and

iv) that the debtor caused to be nade or

published with intent to deceive[.]
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The burden is on the creditor to prove, by a preponderance of the
evi dence, that the debt is nondi schargeable.?®

Adm tting that nmuch of the financial information submtted to
Nat i onal Uni on was fal se, Young contends that he did not nake those
fal se representations. He testified that he filled out an
application and submtted it to the Partnership, but soneone el se
substituted false information in the application which was
submitted to National Union.® He also contends that, although it
is in his handwiting, he did not give the Partnership the
financial statenent included wth the application; he clains a
conplete | ack of know edge about how the financial statenent got
into the packet of materials.

The bankruptcy court, after hearing several hours of

5 Grogan v. Garner, 498 U S. 279 (1991).

6 He contends that, with the exception of the |ast page
containing his signature, the rest of the docunent received by
Nat i onal Uni on was prepared by soneone el se and substituted for the
i nformati on he subm tted.



testinony, found: "I find not credible M. Young's claimthat he
did not do nost of the pages which are in [the application], and
did not cause them to be delivered to National Union." The
district court found that this finding was not clearly erroneous.
Qur review of the trial testinony persuades that the bankruptcy
court's finding was not clearly erroneous.’ Having deterni ned t hat
Young submtted fal se financial information, his "intent to deceive
may be inferred fromuse of a false financial statenment to obtain
credit."®

Young al so challenges the bankruptcy court's finding that
Nat i onal Union reasonably relied on his financial information. W
recently have determ ned that the reasonabl eness of a creditor's
reliance, for purposes of section 523(a)(2)(B), is a question of
fact subject toreviewonly for clear error.® The bankruptcy court
recei ved uncontroverted testinony that the rel evant practice in the

i ndustry was to rely solely on the docunentation presented by the

! Young contends that the bankruptcy court inmproperly
relied wupon inconsistencies between his trial testinony and
testi nony about the application docunents given at a deposition in
1988. In the 1988 deposition, Young offered explanations for
information on the application which he now di savows ever having
made. He asserts that because he was uncounsel ed when he gave the
deposition, the court should not have relied on that testinony.
There is no rubric requiring a court to ignore sworn prior
i nconsi stent testinony sinply because it was uncounseled; we
decline to create one. The bankruptcy court, having heard all the
testinony, was in the best position to evaluate Young's credibility
and we find no clear error in that credibility assessnent.

8 In re Pryor, 93 B.R 517, 518 (Bankr. S.D. Tex. 1988).

o In re Coston, 991 F.2d 257 (5th Cr. 1993) (en banc).



applicant. \Wether a creditor's reliance is reasonable is to be
determned from the totality of the circunstances.!® The only
purportedly questionable circunstance Young points to is the
exi stence of whiteouts and handwitten additions to the financi al
statenent, nost of which was typed. This is not such a "red fl ag”
as to invoke a duty to investigate. All things considered, we are
not left with the definite and firmconviction that the bankruptcy
court made a mstake in finding that National Union reasonably
relied on the financial information in Young's application, or in
its ultimte conclusion that Young' s debt was nondi schargeabl e.

Attorney's Fees

The bankruptcy court awarded National Union $6,125 in
attorney's fees based upon the indemity agreenent provision that
the debtor would be liable therefor. The district court vacated
that award and renmanded for additional fact findings required by
New York | aw. !

Under New York |aw, when a contract provides for attorney's
fees, "the court wll order the losing party to pay whatever
anounts have been expended by the prevailing party, so long as

t hose anpunts are not unreasonable."'? The court's determ nation

10 Cost on.

1 The indemity agreenent provided that the rights and
liabilities of the parties thereunder were to be determ ned under
New Yor k | aw.

12 F.H Krear & Co. v. Nineteen Naned Trustees, 810 F.2d
1250, 1263 (2d Cr. 1987).



whet her the fees requested are reasonable is inforned by various
factors, including: "the difficulty of the questions involved; the
skill required to handle the problem the tine and | abor required;
the | awer's experience, ability and reputation; the customary fee
charged by the Bar for simlar services; and the anount invol ved. "3

National Union's attorneys estimted their expenses to be
$30, 000. They presented evidence of the tinme and various types of
work perfornmed in this litigation, as well as evidence about their
general |evel of experience. Thereafter, the bankruptcy court nade
the follow ng findings:

|'"'m taking an extrenely conservative view of the
attorneys' fees which mght be appropriate in this case.

Noti ng that the anobunt of tinme spent wwth regard to
participationinthis trial will clock in at a m ni num of
about ten hours, including the activity yesterday and
today. And granting twenty-five hours for preparation,
which | believe to be | ow, considering the extrenely high
degree of preparation exhibited by the plaintiffsinthis
case, but again taking a conservative view.

And conservatively allow ng $175 per hour. | am
famliar with attorneys' rates in this region and in the
bankruptcy field, and believe that to be a reasonable if
sonewhat | ow hourly fee to be awarded for the degree of
conpetence, which was high, exhibited by plaintiff's
counsel in this case.

This yields a total anpbunt of $6125.

We find that this reflects sufficient consideration of the factors
requi red under New York | aw. In fact, the bankruptcy court's
approach mrrors the "l odestar" nethod approved in Krear -- "the

hours reasonably spent by counsel, as determned by the Court,

13 Id. (quoting In re Schaich, 391 N.VY.S.2d 135, 136 (2d
Dept.), appeal denied, 397 N Y.S. 2d 1026 (1977)).




[are] nultiplied by the reasonable hourly rate."!* The
determ nation that $6,125 is a reasonable attorney's fee was not
clearly erroneous.

For the foregoing reasons, we AFFIRM the determ nation of
nondi schargeability, REVERSE the order regarding attorney's fees,
and REI NSTATE t he bankruptcy court's award of attorney's fees in

t he amount of $6, 125.

14 I d. (quoting Zauderer v. Barcellona, 495 N Y.S. 2d 881,
882-83 (Civ.Ct. 1985)).



