IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2459
Summary Cal endar

CLYDE URA CAIN, SR,
Pl ai ntiff-Appellant,
VERSUS

HEARST CORPORATI ON,
d/ b/ a the Houston Chronicle Publishing Conpany,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 30, 1993)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM

CERTI FI CATE FROM THE
UNI TED STATES COURT OF APPEALS FOR THE FI FTH CI RCUI T

TO THE SUPREME COURT OF TEXAS, PURSUANT TO Tex. CoNST. ART. 5, § 3-
C, and Tex. R Aprp. P. 114,

TO THE SUPREME COURT OF TEXAS AND THE HONORABLE JUSTI CES THERECF:

1. STYLE OF THE CASE.

The style of the case in which this certificate is made is

Cyde Ua Cain, Sr., Plaintiff-Appellant v. Hearst Corporation,




d/b/a the Houston Chronicle Publishing Conpany, Defendant-Appel -

ee, No. 93-2459 in the United States Court of Appeals for the

Fifth Crcuit, on appeal from the United States District Court

for the Southern District of Texas.

2. STATEMENT OF THE CASE.

The plaintiff-appellant, Cdyde Cain, is a prison inmte
serving a life sentence for nurder. He filed suit in Texas state
court on January 6, 1993, against the defendant-appell ee, Hearst
Corporation, d/b/a the Houston Chronicle Publishing Conpany ("the
Chronicle"), alleging that an article regarding his conviction,
published in the HoustoN CHRoNICLE on June 30, 1991, invaded his
privacy by placing himin a false light by stating that he had
been associated with a crinme organi zation known as the D xie M-
fia when in fact, according to Cain, he had no association wth
any such group. The Chronicle renoved on the basis of diversity
jurisdiction.

The Chronicle noved for dismssal under Feb. R Qv. P.
12(b)(6), arguing that Cain's all eged cause of action was identi -
cal to a libel conplaint and thus barred by the one-year statute
of limtations in Tex. CGv. Prac. & ReM CobeE ANN. 8 16. 002 and that,
nmor eover, Texas does not recognize the "false light" tort. Cain
responded that he "seeks recovery under the recognized | egal the-
ory of false light invasion of privacy" subject to the two-year
statute of limtations, presumably referring to Tex. CGv. Prac. &

REm CopE ANN. 8 16. 003. The district court granted the notion



citing Hurlbut v. Gulf Life Ins. Co., 749 S.W2d 762 (Tex. 1987),

and reasoning therefrom "that irrespective of what the plaintiff
may call his suit, it is, nevertheless, a suit in libel."

The district court entered final judgnent on May 3, 1993
Cain filed a notice of appeal on May 10, 1993.

3. QUESTI ONS CERTI FI ED.

a. Does Texas recognize the tort of false |ight invasion of

privacy?
b. |If Texas recognizes the tort of false Iight invasion of
privacy, which statute of Ilimtations governs actions brought

pursuant thereto?
We disclaimany intention or desire that the Suprene Court
of Texas confine its reply to the precise form or scope of the

guestion certified.

4. THE PARTIES.

The parties are Cyde Ua Cain, Sr., plaintiff-appellant,
and Hearst Corporation, d/b/a the Houston Chronicle Publishing
Conpany, defendant-appell ee.

5. THE ATTORNEYS.

Cain appears pro se. His address is as foll ows:

401418 Ellis I Unit

Texas Departnent of Crimnal Justice,
Institutional D vision

Huntsville, TX 77343



The Chronicle is represented by the follow ng attorney:

WIlliam W Qgden

Qgden, G bson & Wiite, L.L.P
1750 Pennzoil South Tower
711 Loui si ana

Houston, TX 77002-3095

QUESTI ONS CERTI FI ED



