IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2156

W DOUGLAS WLLIAM et al.

Pl aintiffs-Appellants,
V.
THE HONORABLE JACK BROCKS

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

July 15, 1993
Before KING JOLLY and DeMOSS, Circuit Judges.
KING Circuit Judge:

This is the second tinme this case has cone before us on
appeal froma pre-trial order by the district court. W Dougl as
WIllians and Texas Dynam cs, Inc., appeal the district court's
denial of a Rule 60(b) notion seeking to reinstate their
conpl ai nt agai nst Texas Congressman Jack Brooks that was
dism ssed by the district court. The appellee, Congressnman
Brooks, has filed a notion to dism ss the appeal on the ground
that the appellants are in effect attenpting to use a Rule 60(b)
nmotion as an inperm ssible substitute for an appeal and that

their failure to have filed a tinely notice of appeal fromthe



di sm ssal deprives this court of appellate jurisdiction under
Rul e 4(a) of the Federal Rules of Appellate Procedure. W hold
that the district court abused its discretion in denying the Rule

60(b) notion.

| .

W Douglas WIIlianms and Texas Dynamcs, Inc., filed suit
agai nst Congressnman Jack Brooks in Texas state court on February
22, 1988. The conplaint alleged that Brooks had defamed WIIians
and Texas Dynam cs during a press interview. Brooks, who invoked
the defense of official imunity, renoved the case to federa
district court. On March 16, 1990, the district court denied
Brooks' notion to dism ss on the grounds of official inmmunity.
Brooks filed a notice of interlocutory appeal of the district
court's denial of the order on April 27, 1990. Oal argunent
occurred in this court on February 8, 1991.

While the interlocutory appeal was pending, the district
court, which believed it still possessed jurisdiction over the
case, dism ssed the case with prejudice on the ground that the
parties had failed to file a joint pre-trial order in a tinely
fashion. The appellants in this case, believing that the
district court had no jurisdiction to dismss the case while the
interlocutory appeal was pending, initially did nothing in
response to the district court's dismssal. Meanwhile,
Congressman Brooks continued to pursue his interlocutory appeal.
On Cctober 25, 1991, this court affirnmed the original order of

the district court, which had deni ed Brooks' notion to dism ss on



imunity grounds. A petition for rehearing en banc was deni ed on
Decenber 13, 1991. The mandate issued on Decenber 23, 1991.
Brooks petitioned the Suprene Court for a wit of certiorari,

whi ch was denied on May 18, 1992.

I n January and Oct ober of 1992, after this court's mandate
had issued in Brooks' interlocutory appeal, Wllians filed two
essentially identical post-judgnent notions to set aside the
district court's dismssal of the case.! The district court
ignored the first notion and denied the second notion. WIIlians
and Texas Dynam cs presently appeal fromthe district court's

deni al of second order, entered January 15, 1993.

.

In order to resolve this appeal, we nust engage in sone
anount of neandering. Congressnman Brooks argues that this appeal
must be dism ssed as untinely under Rule 4(a) of the Federal
Rul es of Appellate Procedure because the appellants failed to
appeal the district court's original dismssal within the thirty
days required by that rule. The appellants argue that the
district court lacked jurisdiction to dismss the case while it
was on an interlocutory appeal and, thus, the appellants were not
required to appeal what was in effect a legal nullity. Wthout

citing any authority on point, the appellants argue that the

' Al though WIllians' notions were not formally entitled as
"Rule 60(b)" notions, we nust treat them as such since they was
filed nore than ten days after the entry of judgnent. See Harcon

Barge v. D & G Boat Rentals, Inc., 784 F.2d 665 (5th Cr. 1986)
(en banc).




filing of a notice of interlocutory appeal regarding an i mmunity
issue entirely divests a district court of jurisdiction in the
case until a remand by an appellate court.

As an initial matter, we agree that Congressman Brooks
filing of the interlocutory appeal on the imunity issue divested
the district court of jurisdiction to proceed against him A
nunber of other circuits have addressed the precise issue on this
appeal and have uniformy held that the filing of a non-frivol ous
notice of interlocutory appeal followng a district court's
denial of a defendant's inmmunity defense divests the district
court of jurisdiction to proceed against that defendant. See

Chuman v. Wight, 960 F.2d 104, 105 (9th Gr. 1992) (citing cases

fromthree circuits); Stewart v. Donges, 915 F.2d 572, 575-76

(10th Cr. 1990); see also United States v. O ai borne, 727 F.2d

842, 850 (9th Cr. 1984) ("Odinarily, if a [party's]
interlocutory claimis considered i medi ately appealable . . . |,
the district court loses its power to proceed fromthe tine the
[party] files its notice of appeal until the appeal is

resolved."); United States v. Dunbar, 611 F.2d 985 (5th G

1980) (en banc). As the court in Stewart held, "[t]he
divestiture of jurisdiction occasioned by the filing of a tinely
notice of appeal is especially significant when the appeal is an
interlocutory one" on an immunity issue. Stewart, 918 F. 2d at

575. 2

2 |mmunity, whether qualified or absolute, is an entitlenent
to be free fromthe burdens of tinme-consumng pre-trial matters
and the trial process itself. See Mtchell v. Forsyth, 472 U S

4



However, we observe that sinply because a court | acks
jurisdiction does not nean that a party should entirely ignore
that court's dismssal, as the appellants did for many nonths in
this case. Rather, the proper course to have taken woul d have
been to tinely appeal the district court's dism ssal on the
merits on the ground that the court |acked jurisdiction to
dism ss the case. Then again, in the particular circunstances
presented here, failure to appeal the original dismssal within
the ordinary thirty-day period required by Rule 4 was not the end
of the story. A party who fails to appeal a dismssal wthin the
thirty-day period may neverthel ess have the case reinstated on
the ground that the judgnent dism ssing the case was void for
lack of jurisdiction by filing a notion pursuant to Rule 60(b)(4)
of the Federal Rules of Gvil Procedure. That is, when the
district court lacked jurisdiction to dismss in the first place,
a Rule 60(b)(4) notion should ordinarily be granted as a matter

of course.? Al t hough we agree with Congressman Brooks that

511, 526-27 (1985). "[I]t is effectively lost" if a case is
erroneously permtted to proceed at the district court |evel
while an interlocutory appeal of a denial of immunity is pending.
Id. at 526. Thus, the traditional rule that the filing of a
noti ce of appeal divests a district court of jurisdiction, see
&Giqggs v. Provident Consuner Discount Co., 459 U S. 56, 58
(1982), applies with particular force in the imunity context.

W reserve the question whether an interlocutory appeal on
an immunity issue by one co-defendant in a nulti-defendant case
woul d divest the district court of jurisdiction over the non-
appeal i ng def endants.

3 See Carim v. Royal Caribbean Cruise Lines, Inc., 959 F.2d
1344, 1345 (5th Gr. 1992); King Fisher Marine Serv. v. 21st
Phoeni x Corp., 893 F.2d 1155, 1158 (10th G r. 1990) (citing
Wight & MIller, Federal Practice & Procedure 8§ 1444, at 223-25);
Bl udworth Bond Shi pyard, Inc. v. MV Caribbean Wnd, 841 F.2d

5



ordinarily a Rule 60(b) notion should not be used as a substitute
for appeal,”® precedent in this circuit forecl oses application of
this general rule in the context of Rule 60(b)(4) notions
attacking judgnents that are void for a |ack of jurisdiction. As

we held in Briley v. Hidalgo, 981 F.2d 246 (5th CGr. 1993),

"[t]here is no tine |imt on an attack on a judgnent as void"
under Rule 60(b)(4). Id. at 249 (citing Wight & MIler, Federa
Practice & Procedure, 8 2862, at 197-98). In Briley, a Rule
60(b) (4) notion was filed by a party over a year after a default
j udgnent was entered against him 1d.

As noted, Wllians filed two Rule 60(b)(4) notions, which
were essentially identical.® According to the docket sheet, the
district court never ruled on the first notion. However, on
January 15, 1993, the court did deny the second notion, which
sinply reurged the sane grounds advanced in the first notion and
al so noted that, by that point, the notion was unopposed.

Because the district court |acked jurisdiction to dismss the

646, 648-49 (5th Gr. 1988); Bally Export Co. v. Balicar, Ltd.
804 F.2d 398, 400-01 (7th Cr. 1986) ("[I]f the district court in
the underlying action had no jurisdiction over the defendants it
was a per se abuse of discretion to deny the defendants' rule
60(b) (4) notion."); see generally Annotation, Lack of
Jurisdiction, or Jurisdictional Error, as Rendering Federal
District Court Judgnent "Void" for Purposes of Relief Under Rule
60(b) (4) of the Federal Rules of Cvil Procedure, 59 A L.R Fed.
831.

4 See Re Air Crash at Dallas/Forth Wrth Airport, 852 F.2d
842, 844 (5th Cir. 1988).

> Both were entitled "Mdtion to Set Aside Default Judgnent.”
The first was filed January 10, 1992; the second notion was filed
Novenber 21, 1992.



case, the court abused its discretion in denying the second Rule

60(b) (4) notion.

L1l
Accordi ngly, we REVERSE the judgnent of the district court
and REMAND for further proceedings. Furthernore, we DENY

Congressman Brooks' notion to dism ss the appeal.



