UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1249

JOHN FRANCI S ROURKE
Peti ti oner- Appel | ant,
VERSUS
R G THOWPSON

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(Decenber 17, 1993)

Bef ore GARWOOD and BARKSDALE, Circuit Judges, and SHAW, District
Judge.

BARKSDALE, Circuit Judge:

The principal issue before us is whether a federal prison
i nmat e must exhaust the Bureau of Prisons' adm nistrative renmedies
before he may attenpt to secure injunctive relief in federal court.
John Franci s Rourke chal |l enges the dism ssal of his petition by the
district court, contending that it erred in requiring such
exhaustion. W AFFI RM

| .

Rour ke, incarcerated at the Federal Correctional Institute in
Seagoville, Texas, filed a pro se, in forma pauperis petition,
pursuant to 28 U.S.C. 8 2241, alleging that prison officials denied

him adequate nedical care and arbitrarily inposed various

. Chi ef Judge of the Western District of Louisiana, sitting by
desi gnation



disciplinary sanctions against him in wviolation of hi s
constitutional rights. He sought "injunctive relief" fromthese
al l eged constitutional violations. A magistrate judge, after
finding that Rourke admtted that he had not exhausted his
adm nistrative renedies,? recommended that the petition be
di smi ssed w thout prejudice.? The district judge adopted the
report and recommendati on over Rourke's objections, and dism ssed
the petition without prejudice.*

After the entry of the judgnent, Rourke sought | eave to anend
to bring a Bivens® action solely for nonetary damages. The
district court denied this notion.

.
A

Rourke challenges the dismssal for failure to exhaust
adm ni strative renedies. The district court dism ssed Rourke's
petition prior to service of process on the defendants; thus, we

find that it dismssed the petition as frivolous under 28 U. S.C. §

2 The adm ni strative renedi es provi ded by the Bureau of Prisons
are set forth in 28 CF.R 8§ 542 (1993).

3 As Rourke stated in his objections to the nagistrate judge's
report and recommendation, Rourke filed a brief with the nagistrate
judge in which he (Rourke) admitted that " he has begun but not

fully exhausted his adm nistrative renedies

4 As discussed infra, note 10, Rourke's positions regarding
whet her he had, in fact, exhausted adm nistrative renedi es have
been difficult to grasp. In his witten objections, Rourke

principally contended that he need not exhaust those renedi es, but
never contended that the magi strate judge's finding that he had not
exhausted those renedi es was erroneous.

5 Bi vens v. Six Unknown Naned Agents, 403 U S. 388 (1971).
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1915(d). See Spears v. MCotter, 766 F.2d 179, 181 n.3 (5th G
1985) . We previously have "assune[d] arguendo that a pauper's
conplaint may ... be dism ssed prior to service of process for
failure to exhaust admnistrative renedies if the deficiency is so
clear that it renders plaintiff's attenpt to prosecute the suit
frivolous." Holloway v. GQunnell, 685 F.2d 150, 152 (5th G r. 1982)
(footnote omtted). This is in accord wwth "the general rule that
parties exhaust prescribed adm nistrative renedi es before seeking
relief fromthe federal courts”". See McCarthy v. Madigan, U S
_, ___, 112 s . 1081, 1086 (1992). Accordingly, if the action
is one in which exhaustion of admnistrative renmedies can be
required, a district court may dismiss it under § 1915(d) if such
remedi es have not been exhaust ed.

Concerning whether Rourke's petition is anenable to the
exhaustion requirenent, this court has determned that a § 2241
petitioner "nmust first exhaust his adm nistrative renedi es through
the Bureau of Prisons."” United States v. Gabor, 905 F.2d 76, 78
n.2 (5th Gr. 1990) (citations omtted); see also Lundy v. Gsborn,
555 F.2d 534, 534-35 (5th Gr. 1977) ("[Grievances of prisoners
concerning prison adm nistration should be presented to the Bureau
[of Prisons] through the available adm nistrative channels. Only

after such renedies are exhausted will the court entertain the

application for relief in an appropriate case.") (citations



omtted).® To the extent that Rourke's pleading can be
characterized as a § 2241 petition, dism ssal was thus appropri ate.

But, it 1is wunclear whether Rourke's petition can be
characterized as a 8§ 2241 petition, because he seeks injunctive
relief regarding only the conditions of his confinenent. Rourke
cannot avail hinself of the wit of habeas corpus when seeking
injunctive relief unrelated to the cause of his detention. See
Pierre v. United States, 525 F. 2d 933, 935 (5th CGr. 1976) ("Sinply
stated, habeas is not available to review questions unrelated to
t he cause of detention.") (enphasis added).’

Li beral |y construed, Rourke's pro se petition may be descri bed
as a conplaint requesting injunctive relief fromviolation of his
federal constitutional rights. See Bell v. Hood, 327 U. S. 678, 684
(1946) (noting the "established practice" of sustaining "the
jurisdiction of federal courts to issue injunctions to protect

ri ghts safeguarded by the Constitution") (footnote omtted); see

6 Simlarly, a state prisoner nust exhaust state adm nistrative
remedi es prior to seeking habeas relief. E. g., Smth v. Thonpson,
937 F.2d 217, 219 (5th Cr. 1991); Baxter v. Estelle, 614 F.2d
1030, 1031-32 (5th Cir. 1980), cert. denied, 449 U S. 1085 (1981).
Likewise, the Cvil R ghts of Institutionalized Persons Act, 42
US C 8§ 1997, grants federal district courts the discretion to
requi re the exhaustion of state admnistrative renedies for a state
prisoner who files a civil rights action under 42 U S. C. § 1983,
subj ect to various requirenents concerning the state admnistrative
procedures. 42 U S.C. § 1997(e).

! Coi ncidentally, this court has addressed a § 2241 claimfiled
by anot her Seagoville prisoner who presented, inter alia, clains
concerning overcrowding and denial of nedical treatnent. See
Hernandez v. @Grrison, 916 F.2d 291, 292-93 (5th GCr. 1990). In

that case, the prisoner sought a transfer to another correctional
facility. Id. at 293. W noted that "[t]his type of injunctive
relief is not a proper subject for a habeas corpus petition." 1d.
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al so Bivens, 403 U S. at 395-97 (citing Bell with approval and
hol di ng that a non-statutory right of action exists agai nst federal
officials who violate the Fourth Anendnent). We now exam ne
whet her exhaustion of the Bureau of Prisons' renedies is required
before a federal prisoner may file such a conpl aint.

Recently, the Suprene Court determ ned that a federal prisoner
need not exhaust those renmedies prior to filing a Bivens action
"solely for noney damages." MCarthy, 112 S. Ct. at 1084, 1086-91.
After carefully analyzing McCarthy, we conclude that the converse
is true when a federal prisoner seeks only injunctive relief.

The linchpin of the McCarthy holding was the failure of the
prescribed adm nistrative renedies to provide for the nonetary
damages sought by the prisoner. See id. at 1091 ("W concl ude t hat
t he absence of any nonetary renedy in the grievance procedure al so
wei ghs heavily agai nst i nposi ng an exhaustion requirenent."). This
concern is not inplicated by actions, such as Rourke's, that seek
only injunctive relief. |Indeed, the McCarthy Court specifically
noted that the result mght well have been different had the
federal prisoner sought injunctive relief. Id. at 1091 n.5; see
alsoid. at 1092-93 (Rehnquist, J., concurring in judgnent) (joined
by Scalia and Thomas, JJ.) (contending that McCarthy's result is
correct only because the prisoner sought nobnetary danmages
unavail abl e through the adm ni strative process).

The Court also expressed concern that the "rapid filing
deadl i nes" required by the Bureau of Prisons' renedies created "the

peril of forfeiting [a prisoner's] claimfor noney damages." |d.



at 1091 (enphasis added). But, the Court specifically noted that
"because of the continuing nature of conduct subject to injunctive
relief, the short filing deadlines would pose less difficulty
because the Iimtations period would be triggered anew by ongoi ng
conduct." Id. at 1091 n.5 (enphasis added).

In sum the concerns voiced in MCarthy are seriously
di m ni shed, if not absent, when a federal prisoner seeks injunctive
relief. Bal ancing "the interest of the individual in retaining
pronpt access to a federal judicial forum against countervailing
institutional interests favoring exhaustion", see id. at 1087, we
conclude that judicial efficiency® and respect for adnministrative
authority tip the scales in favor of requiring exhaustion. See id.
at 1086-87 (noting the institutional interests, such as judicial
efficiency and respect for agencies, that counsel in favor of
exhaustion); see also Patsy v. Board of Regents, 457 U S. 496, 518
(1982) (White, J., concurring in part) ("exhaustion is a rule of
judicial admnistration, and unless Congress directs otherw se,

rightfully subject to crafting by judges") (internal quotation and

citation omtted). Therefore, we hold that a federal prisoner
seeking only injunctive relief must first exhaust t he
8 For exanpl e, approximtely 30%of the appeals in this Grcuit

are brought by prisoners. During court year 1992-93, 28.8%of the
appeals in this Crcuit were by prisoners (27.3% of the appeals

were by prisoners wthout counsel). For July through Novenber
1993, the figure hovers at 31.5% (29.1% by prisoners wthout
counsel). Nunbers alone do not tell the whole story, because of

the settled rule that pro se pl eadi ngs nust be construed |li berally,
e.g., Haines v. Kerner, 404 U S. 519, 520-21 (1972). A great deal
of judicial resources are consuned in sinply trying to determ ne
the relief sought and the bases clained for it, nmuch less ruling on
the nerits.



adm nistrative renedies provided by the Bureau of Prisons.?®
Rour ke's conplaint was properly dismssed for failure to exhaust

t hem 10

o This case does not involve a mxed claimfor both injunctive
and nonetary relief; accordingly, we express no opinion as to the
proper result in such a case.

10 Rour ke contends that he did, in fact, exhaust those renedies.
O course, any exhaustion which may have occurred subsequent to the
district court's ruling is not relevant; thus, Rourke's assertion
that, "[a]s a matter of interest", an adm nistrative appeal has
been denied since the district court rendered judgnent is not
rel evant. Rourke's other assertions regarding this contention are,

to say the |east, inconsistent. But, he did not object to the
magi strate judge's determnation that he had not exhausted his
admnistrative renedies, as discussed supra, note 3. After
j udgnent , Rourke did contend that he had exhausted his
admnistrative renedies, but that contention was internally
i nconsi stent; Rourke stated in a post-judgnent notion: "Although

Petitioner contends he has exhausted his adm nistrative renedies,
he continues to prosecute the tw outstanding requests for

admnistrative relief." (Enphasis added.) He also stated that
those two renmai ning requests were "redundant” with his petition.
(Enphasi s added.) If Rourke had, in fact, exhausted sone

adm ni strative renedies, his owm statenents admt that two had not
been exhausted (even after the district court entered judgnent),
and the subject matter of those two renedies duplicated his
petition. A 8 1915(d) dismssal is reviewed only for an abuse of
di scretion, see Denton v. Hernandez, us __, 112 s ¢

1728, 1734 (1992), and we find none here.

Rour ke al so contends that he nade a "substantial effort to
obtain an adm nistrative renmedy", which should all ow hi maccess to
federal court. See Hol l oway, 685 F.2d at 154; see also Shah v.
Quinlin, 901 F.2d 1241, 1244 (5th Cr. 1990). The exception
excuses pro se litigants fromthe exhaustion requirenent when the
litigant has failed to exhaust the Bureau of Prisons' renedies
ei ther because of a lack of famliarity wwth the technicalities of
such procedures or an allegation that the Bureau's own procedural
irregularities caused the failure. See Shah, 901 F.2d at 1244,
Hol | onay, 685 F.2d at 154. The district court did not abuse its
discretioninrefusing to apply this "substantial effort" exception
to Rourke. He is plainly famliar with the admnistrative
grievance procedure, and does not contend that inadvertence on his
part in that process has foreclosed his access to the federal
courts. Gven that the district court's dismssal was wthout
prejudi ce, Rourke may file his action if the two adm nistrative
appeal s are resol ved against him In short, we do not believe that
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B

Rour ke al so contends that the district court erred in refusing
to allow him to anmend his petition. Final judgnent (dismssa
W t hout prejudice) was entered on February 26, 1993. On March 8,
1993, Rourke sought leave to amend his petition from a § 2241
petition to an action "for noney damages only" ($100, 000) under 28
US C 8§ 1331. The district court denied that notion. (It also
denied by separate order Rourke's notion to reconsider the
judgnent; that notion was filed one day after his notion to anend
the petition.)

Because Rourke's notion to anend his conplaint was filed after
the entry of final judgnent, the "threshold question is whether we
are reviewing the denial under the standards applicable to Rule
59(e) -- which favor the denial of notions to alter or anend a
judgnent -- or under Rule 15 -- which favor granting |leave to
amend. Under either rule we review the district court's decision
only to determ ne whether it was an abuse of discretion.” Southern
Constructors G oup v. Dynalectric Co., 2 F.3d 606, 611 (5th Gr.
1993) (footnote omtted). Wen judgnent has been entered on the
pl eadings, as is the case here, the Rule 15 standards apply. Id.
Yet even under Rule 15, "leave to anmend ... is by no neans
automatic, and we have affirned denials when the noving party

engaged i n undue del ay or attenpted to present theories of recovery

the "substantial effort" exception need be applied when the
prisoner's efforts are ongoing and give rise to the possibility of
success. To do so would eviscerate the adm nistrative exhaustion
requi renment.



seriatimto the district court."” 1d. at 612 (footnotes omtted).
We find no abuse of discretion in the district court's refusal to
al | ow Rourke to anend. !
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

1 Rourke's notion to anend appeared to hinge on the claimthat
no Rule 58 final judgnment had yet been entered, a contention that
was erroneous, as a separate judgnent had been entered; indeed, the
"Court's records reflect ... that a copy of the judgnent was nmail ed
to [Rourke]." (Rourke denies that a judgnent had been served on
him but, as noted, on the day after filing the notion to anend,
Rourke filed a Rule 59(e) notion. There, he asserted that he had
not received a judgnent, but he acknow edged that he had received
the district court's February 26 Menorandum and Order adopting the
magi strate judge's report and overruling Rourke's objections to
it.) Thus, the district court also may have been concerned that
Rourke's notion to anend had been nade, at |east in substanti al
part, in bad faith, which is a legitinmate reason to deny |leave to
anend. See Gregory v. Mtchell, 634 F.2d 199, 203 (5th Gr. 1981).



