UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-1045

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
M LLARD F. MAFEE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Novenber 30, 1993)

Bef ore GOLDBERG JONES and DUHE, CGircuit Judges.!
DUHE, Circuit Judge:

Appellant, MIlard F. MAfee, was convicted of one count of
w |l ful perjury under 18 U.S.C. 8§ 1621 and three counts of making
irreconcilable contradictory declarations in a proceedi ng before or
ancillary to a court or grand jury under 18 U S. C. 8§ 1623(c).
McAf ee appeal s raising a nunber of issues that he argues justify
conviction reversal, dismssal of three counts, or resentencing.
We decline to grant relief on any of the grounds argued and affirm
McAf ee' s conviction and sentence.

BACKGROUND
McAf ee owned a cattle hide processing conpany called Amarillo

By- Product s. In 1986 and 1987, two conpanies that sold cattle

Judge Jones did not sit for oral argunent due to illness, but did
participate in the opinion with the aid of the tape recordings.



hides to Amarill o By-Products separately sued Amarill o By-Products
and MAfee alleging that they stole higher quality hides and
substituted | ower quality ones. These |awsuits were consoli dated,
and in connectionwith them the Plaintiffs' attorney, John Lovel |,
deposed McAfee on June 30, 1987. On Decenber 3-4, 1990, MAfee was
deposed again in connection with a lawsuit filed against an
individual alleged to be involved in the stolen hides schene.
After settlenment of the litigation, Lovell reported MAfee's
all eged incidents of perjury tothe U S. Attorney's office and the
FBI .
DI SCUSSI ON
|. Applicability of 8§ 1623 to Gvil Depositions

An indictnent under 18 U. S.C. § 1623(c) applies to statenents
made in "any proceedi ngs before or ancillary to any court or grand
jury of the United States." MAfee argues that § 1623(c) does not
apply to depositions taken pursuant to Federal Rule of Cvil
Procedure 30 because such depositions are less formal than ones
taken in crimnal proceedings.

In Dunn v. United States, 442 U S. 100 (1979), the Suprene

Court reviewed the definition of "proceedings before or ancillary
to any court” in the context of an affidavit given in an attorney's
office. The Court concluded that § 1623(c) shoul d not "enconpass

statenents nade in contexts less formal than a deposition."” |1d. at

113 (enphasis added). Although the case arose out of a crimnal
proceedi ng, the Suprene Court did not differentiate between federal

civil and federal «crimnal proceedings. There is no rea



substantive difference between federal «civil and crimna
depositions. Although a court order nust be obtained to take a
crimnal deposition, Federal Rule of Crimnal Procedure 15 states
that subject to additional conditions provided by the court or the
rules, a "deposition shall be taken and filed in the manner
provided in civil actions.” Thus, we hold that 8§ 1623(c) does
apply to civil depositions.

1. Sufficiency of the |Indictnent

Based on inconsistencies between MAfee's 1987 and 1990
deposition testinonies, he was indicted on three counts of perjury

under 18 U. S.C. 8 1623(c). Relying on Bronston v. United States,

409 U. S. 352 (1973), McAfee challenges the | egal sufficiency of the
indictnments on Counts 2, 3, and 4 on the grounds that his answers
to the questions asked were literally true. W review the

sufficiency of an indictnent de novo. United States v. Shelton,

937 F.2d 140, 142 (5th Gir.), cert. denied, 112 S. C. 607 (1991).

An indictnment is sufficient if it contains the elenents of the
of fense charged, fairly apprises the defendant what charge he nust
be prepared to neet, and enables himto plead an acquittal or a
conviction in future prosecutions for the sane offense. Russell v.

United States, 369 U S. 749, 763-64 (1962); Shelton, 937 F.2d at

142.

The issue for the Suprene Court in Bronston was whether an
evasi ve or unresponsive answer that was literally true, but m ght
have m sled the questioner, was legally sufficient to support a

conviction for perjury under 18 U S.C. § 1621. Bronston, 409 U S



at 356. It was undisputed that the defendant's answer was
literally true. The Court held that such an answer was not
sufficient to support a conviction under 8§ 1621. |d. at 357.

In contrast to 8 1621, the Governnent need not prove the
falsity of MAfee's declarations under 8§ 1623(c); rather, the
Gover nnment nust prove that "the defendant under oath has know ngly
made two or nore declarations, which are i nconsi stent to the degree
that one of themis necessarily false." 18 U S.C. 8 1623(c). The
holding in Bronston has no application in determning the
sufficiency of an indictnent under 8§ 1623(c) because an offense
charged under that statute involves different elenents than one
charged wunder § 1621. Accordingly, we conclude that the
indictnments on Counts 2, 3, and 4 are sufficient as they neet al
the criteria set forth by the Russell Court.

[, Suf ficiency of the Evidence

Convi ctions nmust be affirnmed if the evidence, viewed in the
Iight nost favorable to the verdict, with all reasonabl e i nferences
and credibility choices nade in support of it, is such that any

rational trier of fact could have found the essential el enents of

the crime beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S

307, 319 (1979); United States v. Kim 884 F.2d 189, 192 (5th Grr.

1989) . In making this determ nation, we need not exclude every

reasonabl e hypot hesis of innocence. United States v. Henry, 849

F.2d 1534, 1536 (5th Cr. 1988). Juries are free to use their
comon sense and apply comon know edge, observation, and

experience gained in the ordinary affairs of |ife when giving



effect to the inferences that may reasonably be drawn from the

evi dence. United States v. Cruz-Valdez, 773 F.2d 1541, 1546-47

(11th Cr. 1985) (en banc), cert. denied, 475 U S. 1049 (1986).

Section 1623(c) sets forth its own nethod for proving false
declarations. The statute allows contradictory statenents w t hout
nmore to formthe basis of perjury prosecution and permts the jury
toinfer the falsity of a declaration fromits inconsistency with
anot her. The Governnment nust show that the statenents are so
irreconcilable that one of the statenents is "necessarily false."
See 18 U.S.C. 8 1623(c). We find the Fourth Grcuit's explanation
of 8 1623(c) instructive and adopt the standard set forthin United
States v. Flowers, 813 F.2d 1320 (4th Cr. 1987). |In Flowers, the

court concluded that section 1623(c) "requires a variance in
testinony that extends beyond nere vagueness, uncertainty, or
equi vocal ity. Even though two declarations may differ from one
anot her, the 8 1623(c) standard is not nmet unless, taking theminto
context, they are so different that if one is true there is no way

the other can also be true." 1d. at 1324; see also United States

v. Porter, 994 F.2d 470 (8th G r. 1993). Gven this standard under
8§ 1623(c), we conclude that a rational trier of fact could find
McAfee guilty on each count.

A, Count 2

Count 2 invol ves McAfee's testinony regarding an entity called

"Sout hwest Exchange."? Taking the testinobny in context, a rati onal

2 During the 1987 deposition, MAfee testified as foll ows:
Q Do you know the nanes of any persons who have sold any
hides to the hide plant for cash?
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Q
A

Um Chester Peterson, he always wants cash; and there's a
guy out of El Paso that we call "Southwest Exchange", and
he al ways wants cash. He's a Mexican man; | don't know
anyt hing el se about him

What is the nane of this guy fromEl Paso?

| don't know.

During the 1990 deposition, testified that "Sout hwest Exchange"
was Warren Pugh. He testified as foll ows:

Q Looking at check nunber 13162, where did the noney go to
Sout hwest Exchange, the $1, 7707

A.  That woul d have went to Warren Pugh

Q Let's look at this next Southwest Exchange check, it's
got an exhibit sticker Deposition Exhibit 26 to your

deposition, previous deposition, dated June 26,
1985, made out to Sout hwest Exchange for $750. Wo
woul d have got that check?

A.  Warren Pugh.

Q And Sout hwest Exchange was Warren Pugh, so when you wote
it to --

A. That's right.

Q -- Sout hwest Exchange you knew it was Warren Pugh?

A Knew it was Warren Pugh.

Q Wiy didn't you tell us that when we asked you who
Sout hwest Exchange was in the Amarill o case?

A. | don't renenber.

Q D dyou just not want us to know that Warren was i nvol ved?

A | just -- yeah, you know, | wasn't -- |'mnot cooperative
today, you know, | get ornery in a mnute. He gave ne a
| esson here at noon to be nice.

Q And you knew who Sout hwest Exchange was?

A Yes, sir.

Q W' ve been through this before once but do you recall ne
taki ng your deposition June 30th and July 1st, 19877

A, Yes, sir, | guess so.

Q Now, why is it that in June and July of 1987 you testified
under oath that Sout hwest Exchange was a Mexi can guy out
of El Paso but today you're telling us it's Warren Pugh
and has al ways been?

A. That's right.

Q Wwll, which is the truth?

A It's Warren Pugh. | didn't want to tell you

Q So you just lied to ne?

A That's right. 1'mnot going to help you.

Q Wll, Mac, if you're going tolie to us when it suits you
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trier of fact could have found that the testinonies were so
different that if one statenent was true, the other nust be fal se.
The jury could infer that MAfee was not confused about the
"Sout hwest Exchange" referred to during the 1990 deposition,
especi ally when McAfee was confronted with the inconsistencies of
his 1987 statenent. Further, MAfee's testinony does not nanifest
vagueness, uncertainty, or evasiveness. Hi s adm ssion in 1990 t hat

he lied in 1987 nakes such a contention disingenuous. Cf. Flowers,

813 F.2d at 1325 (concluding that defendant's manifestations of
uncertainty and forgetful ness corroborates clains of nenory | apse).
B. Count 3
Count 3 involved testinony regarding MAfee's storage of

personal bull hides.? McAfee argues that terns used in the

or when you don't |ike the question, how are we going to
know when to believe what you say?
A.  You don't.

3 During the 1987 deposition, MAfee testified as foll ows:

Q Have you ever stored, at the Amarill o By-Products
facility, any hides that you have purchased for your own
account ?

A. No, | haven't.

Q Have you ever stored anywhere in your warehouse facility,
hi des that you purchased for your own account?

A.  No.

During the 1990 deposition, the foll owi ng exchange t ook pl ace:
Q Yes. Wien | asked you if you stored any of your hides at
Amarill o By-Products' hide house, you told ne you hadn't.
Now, were you being evasive then?
A Yes, sir.
Q So what you told nme then wasn't correct but what you're
telling me now is correct that you did, in fact, have
your own personal bull hides in there?
A. Little dabs of them yes, sir.
Q Wiy are you telling nme this -- the truth now when you
didn't before.



questions were different and because there was no tine frane
mentioned in 1990, his position could have changed as to the
storing of hides. The questioning in 1990, however, involved a
recounting of the testinony MAfee gave in 1987. Further on
Decenber 3, 1990, the first day of the deposition testinony, MAfee
had been confronted with the i nconsistencies in his 1987 testi nony.
A jury could reasonably find that McAfee was not confused as to the
time frame or the neaning of the terns used during the questioning
on Decenber 4.

Alternatively, MAfee argues that he recanted his 1987
testinony the first day of the 1990 deposition. A recantation of
false testinony will be a bar to prosecution if it is nmade "in the
sane continuous court or grand jury proceeding in which a
declaration is made." 18 U.S.C. 8§ 1623(d). W conclude that the
district court did not err in adopting the magistrate judge's
finding that the 1990 deposition was not part of the sane
proceedi ng i n which the fal se statenent was made. Accordingly, any
"recantation" nmade by McAfee in 1990 is not a bar to prosecution.

C. Count 4

Count 4 involves testinony regarding the identity of a

"Chester Peterson."* Again, MAfee argues that the sane questions

A On the Chester Peterson deal, | was trying to protect
Garth and his father.
Q ay. \What about your bull hides?

A | didn't think that was any of your busi ness.
4 The testinony in 1987 by MAfee was:
Q | would like to first ask you if you know a person by the
name of Chester Petersen [sic].
A. No, I've never met him



wer e not asked each tine. The jury, however, could reasonably find

fromthe testinony as a whole that MAfee knew in 1990 that the

Chest er Peterson bei ng asked about was t he sane Chester Peterson he
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Have you ever heard of hinf
Yes.

Where have you heard of Chester Petersen [sic]?

Ch, he's a guy that brings sone hides in occasionally.
He's not very regqul ar.

Do you know where he has his business or where he is fronf
Huh-uh. No, | don't.

Do YOG know t he nanme of any conpany he is affiliated wth?
No.

He doesn't have a business name or a corporation he is
, or --

Not that | know --

-- an associ ate?

| ndi vi dual .

In 1990 the testinony was:

Q
A

Who' s Chester Peterson?
Chester Peterson, was -- he was a guy that worked for

Garth, sone kind of nechanic, carpenter or sonething.

Q

O

>O0>» O» O> O >

And how do you cone to find that out?
l"'mreally not sure who he was. | never nmet him Garth
had us nmake checks to him periodically.

Cbing back to July 30th, 1987 deposition, | asked you
about Chester Peterson .

Well, that's not really correct, is it, if Chester
Peterson was Garth or sonebody working for Garth, you
knew where his business was, didn't you?

Chester Peterson was a nane that Garth gave us to pay for
those calf skins, | don't even renenber this here.

Wiy didn't -- in 1987, why didn't you tell ne that when
you were asked?

| didn't want to answer it.

Question on line 13 on page 5. Do you know the nane of
any conpany he is affiliated with?

Well, today you just told us Chester Peterson is
affiliated wth Hereford Bi-Products.

What I'mtelling you today is the truth

So what you told ne then wasn't?

Those were evasi ve answers.



testified about in 1987. MAfee even testified at trial that he
did not say who Chester Peterson was in 1987. Further, his
testi nony cannot be characterized as evasi ve, vague, or uncertain

because many of his answers were "yes" and "no." See, e.qg., United

States v. Cuesta, 597 F.2d 903, 920 (5th Gr.), cert. denied, 444

U 'S 964 (1979).

| V. Failure to G ve Recantation Instruction

On Count 1, MAfee was charged under 18 U S.C. 8§ 1621 for
falsely testifying in his 1987 deposition that he split proceeds
fromchecks with another. MAfee contends that the district court
abused its discretion in failing to give a jury charge regarding
recantation of his false 1987 testinony.

The trial court has broad discretion to fornmulate jury
instructions, "as long as they are fundanentally accurate and not

m sleading." Gates v. Shell Ofshore, Inc., 881 F.2d 215, 218 (5th

Cr. 1989), cert. denied, 494 U. S. 1017 (1990). A trial judge's

refusal to deliver a requested instruction is reversible error if:
(1) the instruction is substantially correct; (2) it is not
substantially covered in the charge actually givento the jury; and
(3) it concerns an inportant point inthe trial sothat the failure
to give it seriously inpairs a defendant's ability to present a

gi ven defense effectively. United States v. Hudson, 982 F.2d 160,

162 (5th Cir.), cert. denied, 62 U S L. W 3245 (1993).

Recantation is not a defense to an action brought under 18

UsS C § 1621. United States v. Norris, 300 U S 564, 573-74

(1937); United States v. Denison, 663 F.2d 611, 616 n.6 (5th Gr.
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1981). Recantation may have a bearing on whether an accused

perjurer intended to commt the crine. See Beckanstin v. United

States, 232 F.2d 1, 4 (5th Cr. 1956). The district court's
instruction, however, adequately covered the relevant issue of
i ntent. Further, MAfee's counsel, in both his opening and
closing, called the jury's attention to McAfee's recantation of his
1987 testinony. Thus, the district court did not abuse its
discretion in denying MAfee's requested recantation instruction.

V. Materiality of Statenments in Count 4

Under 8 1623(c), the Governnent nust prove that "each
declaration was material to the point in question.” Mteriality is

a question of |aw United States v. Salinas, 923 F.2d 339, 340

(5th Gr. 1991). MAfee contends that the district court erred in
concluding as a matter of law that his statenents alleged in Count
4 were material.

We review the district court's materiality finding de novo.
Id. Testinony is material if it "would have the natural effect or
tendency to influence" the decision of the tribunal to which it is

addr essed. United States v. Gemllion, 464 F.2d 901, 905 (5th

Cr.), cert. denied, 409 U S 1085 (1972). W are unconvi nced by

McAfee's attenpt to extend the definition of tribunal, an obvious
reference to the court, to include the questioning attorney. At
issue inthe civil cases were nunerous racketeering activities, one
of which was the witing of checks to phantomentities to renove
cash from Amarillo By-Products to finance conmmercial bribes.

Chester Peterson was one of the nanes on the checks. McAf ee' s

11



statenents were relevant to determ ning which checks to Chester
Pet erson were valid and whi ch were used as a phantomentity. Thus,
each declaration was relevant to a point in question, and the
district court did not err in determning that McAfee's statenents
were material .

Vi . Cross-exam nation of John Lovel

McAf ee argues that the district court abused its discretionin
limting the cross-exam nation of John Lovell. MAfee alleges that
Garth Merrick, the president of a conpany represented by John
Lovel |, made a $20,000 loan to an individual who had previously
been deposed in one of the civil cases. MAfee also alleges that
Lovell instructed an investigator to supply a listening device to
a non-party to tape record a neeting of individuals who were
W t nesses, but not parties, to the civil suits. The investigator
also recorded a telephone conversation with MAfee. McAf ee
contends that he shoul d have been able to cross-exam ne Lovell on
t hese points.

W review the exclusion of evidence only for an abuse of

di scretion. United States v. Eakes, 783 F.2d 499, 506-507 (5th

Cr.), cert. denied, 477 US. 906 (1986). Wth respect to the

al | eged $20, 000 | oan by Garth Merrick, the record shows that Lovel

knew not hing about the loan prior to its occurrence, and when he
did discover it, he brought it out during the direct exam nati on of
Merri ck. It is the practice of this Grcuit to exclude highly
prejudicial evidence that attenpts to taint a witness's character

through guilt by association. See United States v. Ochoa, 609 F. 2d

12



198, 205 (5th Cir. 1980).

Under 18 U S.C. 8§ 2511(2)(d), an individual is permtted to
tape record so long as one of the parties to the conmmuni cation has
given prior consent to such interception. Because the party tape
recording the neeting was present, nothing illegal occurred.
Moreover, there is no evidence in the record that reflects that an
i ndi vidual at the neeting would becone a party in a future | awsuit
or that Lovell authorized the taping of the conversation wth
McAfee. The district court did not abuse its discretion in holding
t hat cross-exam nati on on those i ssues would have little probative
val ue and shoul d be excl uded.

VI Sent enci ng on Count 2

Finally, MAfee contends that the district court's application
of the sentencing guidelines to Count 2 of the indictnment was
i nproper.®> The district court found by a preponderance of the
evidence that the 1990 statenent alleged in Count 2 was fal se and
sentenced McAfee on Count 2 under the guidelines. We give due
regard to the opportunity of the trial court to judge the
credibility of the witnesses and shall accept the findings of fact
of the trial court unless they are clearly erroneous. 18 U. S.C. 8§

3742(e); United States v. Medina-Sal dana, 911 F. 2d 1023, 1024 (5th

Gir. 1990).

5 Because in each count one statenment occurred prior to the
effective date of the sentencing guidelines, and one occurred after
the guidelines were adopted, the count would be treated as
preguideline if only the preguidelines statenent was false. On the
other hand, if the post-guideline statenent was false or if both
statenents were false, the count would be treated as post-
gui del i ne.

13



The record reflects substantial evidence that MAfee's 1990
testi nony regardi ng "Sout hwest Exchange" was false. Warren Pugh
testified at trial that although he did use the d/b/a "Southwest
Exchange," he was not the "Southwest Exchange" denoted on the
checks questioned about in the deposition. Further, Richard
Jerone, a fellow owner of Amarillo By-Products, testified that
"Sout hwest Exchange" was really MAfee, the president of Amarillo
By- Products, David Kennedy, and hinself. G ven this testinony,
together with the other evidence, the district court was not
clearly erroneous in finding that MAfee's 1990 testinony was
fal se.

CONCLUSI ON

For the foregoing reasons, Mafee's conviction and sentence

are affirmed.

AFF| RMED.
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