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PER CURI AM

Appel  ant Perkins Coie ("Perkins"), a law firm headquartered
in California, appeals fromthe district court's affirnmance of the
bankruptcy court's order that allowed Gordon F. Sadkin's clained
exenption of his wongful garnishnment cause of action and denied
all relief requested by Perkins. W affirmthe judgnent of the
district court.

| . BACKGROUND

Prior to events giving rise to this bankruptcy, Perkins
represented the debtor Gordon F. Sadkin ("Sadkin") in various real
estate ventures, allegedly earning attorneys' fees of nore than
$180, 000. When a dispute over legal fees arose, Perkins filed a
pre-judgnment garni shnment suit in a Texas district court. The court
| ater granted Sadkin's Mdtion to D ssolve the Garnishnent, ruling

that the debt was not |iquidated. Follow ng the dissolution order,



on March 21, 1991, Sadkin filed a petition for relief under Chapter
11 of the Bankruptcy Code. On February 14, 1992, the bankruptcy
court converted the case to a proceeding under Chapter 7 of the
Bankruptcy Code. On March 25, 1992, Sadkin filed anended Chapter
7 schedul es, including a schedule of property clained to be exenpt
fromdistributionto creditors. Listed on that exenption schedul e
was a "[p]otential cause of action agai nst Perkins Coie for danages
for lost incone due to wongful garnishnment.” Although an initial
creditors' neeting on March 30, 1992 was postponed, Sadkin's
creditors, including a representative of Perkins, did neet on Apri
3, 1992.

On May 21, 1992, Perkins filed a |ate objection to Sadkin's
“wrongful garnishnment" exenption,! coupled with a notion for
sanctions. |In essence, Perkins' objection alleged that Sadkin had
no | egal basis for his clainmd exenption of a potential w ongful
gar ni shnent cause of action. As a consequence, Perkins requested
that the clained exenption be stricken. Mor eover, Perkins
mai nt ai ned t hat sanctions were warranted because Sadkin's cause of
action was fraudulently and fal sely desi gnated as exenpt property.
At a July 27, 1992 hearing, the bankruptcy court found no fraud in
Sadkin's actions. On August 14, 1992, the bankruptcy court issued

a witten order allowng Sadkin's exenption for a wongful

!Bankruptcy Rule 4003(b) provides in relevant part that "The
trustee or any creditor may file objections to the list of
property clained as exenpt within 30 days after the concl usion of
the neeting of creditors held pursuant to Rule 2003(a) or the
filing of any amendnent to the list or supplenental schedul es
unl ess, within such period, further tinme is granted by the
court." Bankr.Rule 4003(b), 11 U S.C A (enphasis added).
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garni shnment cause of action and denying all relief requested by
Per ki ns. Simlarly, in both an August 31, 1993 order and a
Novenber 22, 1993 order, the district court affirned the decision
of the bankruptcy court. The district court noted that "[t] aken as
a whole, Sadkin's pleading is equivocal on the issue of whether
Sadkin filed a false claimof exenption and, therefore, does not
establish that sanctions are warranted."
1. STANDARD COF REVI EW

A bankruptcy court's findings of fact are subject to the
clearly erroneous standard of review See Haber QI Co. .
Swinehart (In re Haber G| Co.), 12 F.3d 426, 434 (5th Cr.1994).
When the district court has affirmed the bankruptcy court's
findings, this standard is strictly applied, and reversal is
appropriate only when there is a firm conviction that error has
been conmmtted. See Chiasson v. Bingler (In re Oxford Managenent
Inc.), 4 F.3d 1329, 1333 (5th CGr.1993). Simlarly, the inposition
of sanctions is a matter of discretion for the bankruptcy court;
t hus, we revi ew under an abuse of discretion standard. See Shi pes
V. Trinity Indus., 987 F.2d 311, 323 (5th Cr.), cert. denied, ---
usS ----, 114 S. C. 548, 126 L.Ed.2d 450 (1993); Thomas v.
Capital Sec. Servs., Inc., 836 F.2d 866, 872-73 (5th G r.1988) (en
banc) . Finally, conclusions of law are reviewed de novo. See
Chi asson, 4 F.3d at 1333.

[11. ANALYSI S AND DI SCUSSI ON
A. Due Process

Perkins initially argues that the bankruptcy court's refusal



to consider its belated objection to the potential cause of action
exenption denied its right to due process. Per ki ns' argunent
hinges on an interpretation of Bankruptcy Rule 1009(a), which

states in the following relevant part:

[a] voluntary petition, |ist, schedule, or statenent nay be
anended by the debtor as a matter of course at any tine before
the case is closed. The debtor shall give notice of the

anendnent to the trustee and to any entity affected thereby.
Bankr. Rul e 1009(a), 11 U. S.C A (enphasis added). Perkins all eges
that Sadkin failed to provide notice of the anended I|ist of
exenptions, and as a consequence, Perkins clains that it did not
| earn of the disputed exenption until after the time for filing
obj ections had passed. See Bankr.Rule 4003(b), 11 U S C A
(providing a thirty-day tinme period for objecting to clained
exenpti ons).

We reject Perkins' contentions. Rule 1009(a) does not require
any particular type of notice. Even though Sadkin's anended
schedules were not served on Perkins, the bankruptcy court
inplicitly found that Perkins had actual notice of Sadkin's clained
exenption. Such notice is adequate to satisfy Rule 1009(a) and to
nmeet due process concerns. See First Nat'|l Bank v. Peterson (Inre
Peterson), 929 F.2d 385, 386-88 (8th Cr.1991) (finding that a
creditor's receipt of a trustee's objection to anended exenpti ons
provi ded actual notice of the clainmed exenptions to satisfy Rule
1009(a)); In re Cooke, 84 B.R 67, 68-69 (Bankr.N.D.Tex.1988)
(concluding that a debtor's announcenent of a honestead claimat a
meeting of <creditors provided actual notice of the clained
exenption to satisfy Rule 1009(a)). It is undisputed that on March

4



25, 1992, Sadkin filed anmended schedul es, including the contested
exenption. Perkins had know edge that these anended schedul es had
been filed, and therefore, Perkins knewthat changes had been nade.
In addition, at an April 3, 1992 creditors' neeting attended by a
representative of Perkins, Sadkin di scussed and answered questi ons
about his purported clai mof wongful garni shnment agai nst Perkins.
In fact, the record states that the trustee questioned Sadkin at
that neeting about his purported claim of wongful garnishnent.
The record further notes that the trustee, after questioning
Sadkin, determned that the claimwas of de mnims value to the
estate and decided to abandon it.?2 Nevert hel ess, despite the
di scussions about the claim Perkins did not object until My 21,
1992-—wel | after the thirty-day deadline of Rule 4003(Db).

The bankruptcy court allowed the exenption and denied all
relief, inplicitly finding that the discussions involving the
potential wongful garnishnent cause of action provided actual
notice that the clai mhad been designated as exenpt. Cf. Norman v.
Apache Corp., 19 F.3d 1017, 1021 (5th Cir.1994) ("The denial of a
nmotion by the district court, although not formally expressed, my
be inplied by the entry of a final judgnent or of an order
inconsistent with the granting of the relief sought by the

motion."). No evidence in the record indicates that this finding

2The Ninth Circuit has noted that "[w] hen there is an
i ndependent trustee, nost creditors, particularly smaller ones,
are likely to rely on the trustee to snoke out any assets
properly belonging to the estate. The debtor's responsibility to
serve creditors is therefore narrower." Fireman's Fund Ins. Co.
v. Wodson (In re Wodson), 839 F.2d 610, 615 n. 6 (9th
Cir.1988).



is clearly erroneous. Thus, Perkins' actual notice of the
exenption satisfied both the notice requirenent of Rule 1009(a) and
fundanental due process concerns. | ndeed, with know edge that
anended schedul es had been filed, Perkins could have sought a tine
extensi on under Rule 4003(b) to insure that it had fully inforned
itself of the schedul e changes. Mor eover, considering that the
anended schedul es were filed with the bankruptcy clerk on March 25,
1992, Perkins could have examned the schedules wthin the
thirty-day period for objections, and Perkins certainly could have
exam ned thembefore the May 21, 1992 filing date of its objection.
As the bankruptcy court noted in In re Cooke :
[A] procedural rule containing a tinme bar that requires a
party to nonitor a court record for a filing does not
necessarily inpose an unreasonable burden on that party.
Anal ogously, the federal rules of appellate procedure require
a litigant who receives an unfavorable court ruling to
vigilantly nonitor the case for entry of a final judgnent or
order if that litigant wants to preserve the right to appeal.
84 B.R at 68. Requiring Perkins to act on its actual notice of
the potential cause of action exenption does not unreasonably
frustrate the creditor's right to object to an exenption, nor does
it undermne the creditor's due process protections. Cf. Sequa
Corp. v. Christopher (In re Christopher), 28 F.3d 512, 519 (5th
Cir.1994) ("[D ue process requires only notice that is both
adequate to apprise a party of the pendency of an action affecting
its rights and tinely enough to allow the party to present its
obj ections.").

B. Sanctions for Fraud

Pervadi ng Perkins' brief, and especially its second, third,



and fourth argunents, are assertions that Sadkin "fraudul ently" and
"fal sel y" designated the potential wongful garnishnent claimas
exenpt property, and Perkins' request for the court to sanction
Sadkin by striking the "neritl ess exenption claini under Bankruptcy
Rule 9011.% Perkins offers no evidence of this m sconduct except
for highlighting various paragraphs which were adm tted by Sadkin
in his response to Perkins' "Objection to False Designation of
Exenpt Property" ("Qbjection").* The bankruptcy court denied al

relief requested by Perkins inits Qbjection, as the court did not
find any fraud on the part of the debtor. The district court
affirmed, noting that "[t]aken as a whole, Sadkin's pleading is

equi vocal on the issue of whether Sadkin filed a false claim of

3Bankruptcy Rule 9011, which is substantially simlar to
Federal Rule of G vil Procedure ("FRCP') 11, provides in relevant
part:

The signature of an attorney or a party constitutes a
certificate that the attorney or party has read the
docunent; that to the best of the attorney's or
party's know edge, information, and belief forned after
reasonable inquiry it is well grounded in fact and is
warranted by existing law or a good faith argunent for

the extension ... of existing law, and that it is not
i nterposed for any inproper purpose.... |f a docunent
is signed in violation of this rule, the court on
motion or onits own initiative, shall inpose ... an

appropriate sanction.

Bankr. Rul e 9011(a), 11 U S.C A Perkins also clains that
the Court has the authority to sanction Sadki n under FRCP
11.

“The conplete title of Perkins' initial objection to the
exenption is "Objection to Fal se Designation of Exenpt Property,
Motion to Extend Tinme to (bject to Debtor's O ai ned Exenpti ons,
Motion for Sanctions and to Strike Debtor's Fraudulently C ai ned
Exenptions, and Mdttion for Relief Under Rule 60(b) and Bankruptcy
Rul es 9024 and 1007."



exenption, and, therefore, does not establish that sanctions are
warrant ed under Rule 9011."

We find nothing in the record to indicate that the bankruptcy
court abused its discretion in denying sanctions. The bankruptcy
court inplied that Sadkin's exenption was a theory based on a | oss
of future earning capacity that, regardless of its validity, did
not warrant a Rule 9011 sanction. |In addition, although Perkins
enphasi zes Sadkin's adm ssions, there are relevant denials that
underm ne the allegations of fraud and counsel agai nst reversal of
t he bankruptcy court's findings. For exanple, Sadkin's denials of
paragraphs 2, 7, and 9 of Perkins' Objection rebut the allegations
of fraud, intent to mslead, and willful abuse of the bankruptcy
process. By itself, Sadkin's response is not enough to conpel this
Court to reverse the denial of sanctions, and with no other
evidence of fraud presented by Perkins, sanctions are not
war r ant ed.

Mor eover, assum ng, W thout deciding, that Sadkin's clainmed
exenption of a potential wongful garnishnment cause of action is
W t hout a col orabl e basis, striking Sadkin's exenption clai mwoul d
still not be warrant ed because of Perkins' bel ated objection to the
exenpti on. As the Suprenme Court noted in Taylor v. Freeland &
Kronz, --- US ----, 112 S . C. 1644, 118 L.Ed.2d 280 (1992), the
Bankrupt cy Code descri bes the foll ow ng procedure for claimng and
obj ecting to exenptions:

The debtor shall file a list of property that the debtor

clains as exenpt under subsection (b) of this section....

Unl ess a party in interest objects, the property clained as

exenpt on such list is exenpt.
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Id. at ----, 112 S.Ct. at 1647 (quoting 11 U.S.C. § 522(1 ) (1988))
(enphasi s added). The Suprenme Court continued by noting that
al t hough Section 522(1 ) does not specify the tinme for objecting to
a cl ai med exenption, Bankruptcy Rul e 4003(b) provides a thirty-day
deadline. Seeid. In Taylor, the appellant filed a | ate objection
to the debtor's clained exenption, but neverthel ess argued that
| ate objections should be allowed under Section 522(I ) and
Bankruptcy Rule 4003(b) if a debtor does not have "a good-faith or
reasonabl y di sputabl e basis" for claimng the exenption. Taylor,
--- USsS at ---- - ----, 112 S. . at 1647-48. The appel | ant

justified this interpretation by asserting that "requiring debtors

to file clainms in good faith wll discourage them from cl ai m ng
meritless exenptions nerely in hopes that no one will object." 1d.
at ----, 112 S .. at 1648.

The Suprene Court squarely rejected this argunent. Witing
for the Court, Justice Thomas adopted a literal approach to the
interpretation of Section 522(1 ) and Bankruptcy Rul e 4003(b). As
Justice Thonmas expl ai ned:

Rul e 4003(b) gives the trustee and creditors 30 days fromthe
initial creditors' nmeeting to object. By negative
inplication, the Rule indicates that creditors may not object
after 30 days "unless, within such period, further tine is
granted by the court."” The Bankruptcy Court did not extend
the 30-day period. Section 522(1 ) therefore has nade the
property exenpt. [A trustee] cannot contest the exenption at
this tinme whether or not [the debtor] had a colorable
statutory basis for claimng it.

Id. (quoting Bankr.Rule 4003(b), 11 U S . C A ) (enphasis added).
After observing that "[d]eadlines may | ead to unwel cone results,

but they pronpt parties to act and they produce finality," the



Court concluded, "[w] e have no authority to limt the application
of 8§ 522(1 ) to exenptions clained in good faith." 1d. at --- - --
--, 112 S . Ct. at 1648-49.

In the instant case, Sadkin's creditors, including a
representative of Perkins, nmet on April 3, 1992. Per ki ns'
(bj ection to the clained exenption was filed on May 21, 1992—wel |
past the thirty-day deadline of Rule 4003(b). Even if the disputed
exenption is wholly without nerit and devoid of a statutory basis,
Taylor still holds that the claimis exenpt under Section 522(1 )
because of the | ate objection. Thus, we find no basis for striking
t he exenpti on.

C. Equitable Relief

In its fifth argunent, Perkins asserts that the bankruptcy
court abused its discretion in not using the equitable powers
granted by Section 105(a) of the Bankruptcy Code® or Federal Rule

of Civil Procedure 60(b)® to sustain Perkins' |ate objection. W

5Section 105(a) of the Bankruptcy Code provides the
fol | ow ng:

The court may issue any order, process, or judgnent
that is necessary or appropriate to carry out the
provisions of this title. No provision of this title
providing for the raising of an issue by a party in
interest shall be construed to preclude the court from
sua sponte, taking any action or making any

determ nati on necessary or appropriate to enforce or

i npl ement court orders or rules, or to prevent an abuse
of process.

11 U.S.C. § 105 (1988).

The rel evant portions of Federal Rule of Civil Procedure
60(b) provide the foll ow ng:

On notion and upon such terns as are just, the court
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decline the invitation to grant relief under these provisions.

First, "Section 105(a) permts courts to enforce the rules in
order to prevent an abuse of process.” As noted, however, the
bankruptcy court found no fraud on the part of the debtor and no
additional evidence in the record suffices to undermne this
findi ng. Thus, we find no "abuse of process" that calls for
i nvocation of Section 105(a).

Second, Section 105(a) authorizes a bankruptcy court "to
fashion such orders as are necessary to further the substantive
provi sions of the Bankruptcy Code." Chiasson v. Bingler (In re
Oxford Managenent 1Inc.), 4 F.3d 1329, 1333 (5th Cir.1993).
Nevert hel ess, "the powers granted by that statute nust be exercised
in a manner that is consistent with the Bankruptcy Code." |d. at
1334. The statute " "does not authorize the bankruptcy courts to
create substantive rights that are otherw se unavail abl e under
applicable law, or constitute a roving conm ssion to do equity."' "
ld. (quoting United States v. Sutton, 786 F.2d 1305, 1308 (5th
Cir.1986)).

In the instant case, the use of equitable powers to sustain
Per ki ns' bel ated Obj ecti on woul d be i nconsistent with the operation

of Section 522(1 ), Bankruptcy Rule 4003(b), and the Suprene

Court's interpretation of these provisions in Taylor. Sinply put,

may relieve a party or a party's legal representative
froma final judgnent, order, or proceeding for the
follow ng reasons: (1) m stake, inadvertence,

surprise, or excusable neglect ... (3) fraud[,] :
m srepresentation, or other m sconduct of an adverse
party ... or (6) any other reason justifying relief

fromthe operation of the judgnent.
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Perkins mssed the explicit thirty-day deadline for filing
obj ections, and Section 105(a) "does not all owthe bankruptcy court
to override explicit mandates of other sections of the Bankruptcy
Code." 2 Collier on Bankruptcy § 105.01[3] (Lawence P. King et
al. eds., 15th ed. 1994). The bankruptcy court and the district
court saw no reason to excuse Perkins' delay, and given the Suprene
Court's holding in Taylor, the Bankruptcy Rules were properly
enforced as witten.’

Finally, Section 105(a) provides equitable powers for the
bankruptcy court to use at its discretion. See In re Danielson,
981 F.2d 296, 298-99 (7th GCir.1992) ("Watever power § 105(a)
creates, it reposes in bankruptcy judges rather than appellate
courts and does not upset the norm of tineliness."). The
bankruptcy court found no fraud on the part of Sadkin and all owed
the exenption to stand. W find nothing in the record to indicate
that the bankruptcy court abused its equitable discretion in
reachi ng these concl usi ons.

Simlarly, the bankruptcy court did not abuse its discretion
inrefusing to grant relief under FRCP 60(b)(1), (3), and (6). The
court inplicitly found that Perkins had actual notice of the
di sputed exenption; therefore, there is no justifiable m stake,
i nadvertence, or other ground that warrants relief under Rule

60(b) (1). The court found no fraud on the part of Sadkin;

‘As Judge Easterbrook noted while denying equitable relief
under Section 105(a), "[e]nforcing the Bankruptcy Rul es according
to their ternms cannot be an abuse of discretion." Inre
Dani el son, 981 F.2d 296, 299 (7th G r.1992).
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therefore, no relief is warranted under Rule 60(b)(3). I n
addition, as we have already noted, the record does not indicate
that these findings are <clearly erroneous or an abuse of
di scretion. Finally, with no further evidence of m sconduct or
justifiable error in the record, relief under the "catch-all" Rul e
60(b)(6) is also not warranted.?
| V. CONCLUSI ON

For the foregoing reasons, the judgnent of the district court

affirmng the bankruptcy court's denial of all relief requested by

Per ki ns i s AFFlI RVED

8 also find that the district court did not abuse its
discretion in refusing to allow Perkins to supplenent the record
on appeal. Even if the record should have been supplenmented with
the transcript of the July 27, 1992 hearing before the bankruptcy
court, the district court's refusal would present only harnl ess
error, as the transcript is not hel pful to Perkins' position.

See Fed. R CGv.P. 61. Sadkin hinself cites nunmerous portions of
the transcript in his brief that do not support Perkins
argunents. Moreover, the bankruptcy court nade specific findings
in the transcript that underm ne Perkins' contentions. As the
bankruptcy court noted, "I don't know that there's any great
particul ar harm here, and | would have trouble seeing fraud." In
short, the transcript does not aid Perkins' efforts.
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