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Appeal from the United States District Court for the Northern
District of Texas.

Before DAVIS, JONES and DUHE, Circuit Judges.

PER CURI AM

Plaintiff appeals summary dism ssal of his clains for fraud,
m srepresentation, and breach of contract. W affirm

| . Background

Plaintiff Robert Canp sued his enployer, Harper Trucks, and
its president, Philip Ruffin. The conplaint asserted that certain
prom ses concerning conmm ssions and salary nmade to him before he
accepted enpl oynent were not fulfilled; it specified two counts of
recovery, fraud and negligent m srepresentation.

On Defendant's notion for sunmary judgnent, the district court
found that plaintiff's evidence failed to suggest detrinental
reliance or actual |oss of noney and that the common |aw fraud
claimtherefore failed. As for msrepresentation, the court found
that plaintiff failed to present evidence of pecuniary |oss. The

district court also found that plaintiff had not stated any other



claims such as breach of contract.
1. Fraud and M srepresentation

Plaintiff argues that to showthe danage el enent of his fraud
and m srepresentation clains, he need not offer evidence that he
passed over nore lucrative opportunities in accepting enpl oynent
W t h Harper; he need only show that, acting in reliance on the
prom ses, he was danaged ei t her by out-of - pocket | osses or his | oss
of the benefit of his bargain. He conplains that evidence of | ost
comm ssions and the prom sed pay rai se show benefit-of-the-bargain
| osses, which he contends suffice to raise a fact issue regarding
damages so as to defeat summary judgnent.

Canp nust provide evidence that he suffered injury as the
result of his reliance upon a prom se or representationin order to
support his fraud or msrepresentation claim See Beijing Metals
& M neral s I nport/Export Corp. v. Anerican Business Cr., Inc., 993
F.2d 1178, 1185 (5th G r.1993) (comon |aw fraud); Crenshaw v.
Ceneral Dynam cs Corp., 940 F.2d 125, 128 (5th G r.1991) (fraud or
m srepresentation). The summary judgnent evidence of financial
injury consisting solely of the denial of expected comm ssions and
a pay raise is insufficient as a matter of |aw. To support an
action for fraud or msrepresentation, a plaintiff nust show what
he has actually lost—.e., out-of-pocket danages or pecuniary
| oss—ot | oss of what he was prom sed or | oss of the benefit of the
contract. See Collins v. MConbs, 511 S W2d 745, 747
(Tex. G v. App. —San  Antonio 1974, wit ref'd n.r.e.) (fraud);
Federal Land Bank Ass'n of Tyler v. Sloane, 825 S.W2d 439, 442



(Tex.1991) (m srepresentation).

Such damages are neasured not by what the plaintiff m ght
have gai ned, had the prom se been perfornmed, but by what he has
lost. Collins, 511 S W2d at 747 (citing George v. Hesse, 100 Tex.
44, 93 S.W 107, 107 (Tex.1906)); Morriss-Buick Co. v. Pondrom
131 Tex. 98, 113 S.W2d 889, 890 (1938). Wth certain exceptions
not applicable here, benefit-of-the-bargain damges are not
conpensabl e. See Frey . Martin, 469 S . W2d 316, 317
(Tex. G v. App. Ballas 1971, wit ref'd n.r.e.) (explaining 1919
| egislation supplenenting damages for stock and real estate
transactions); see also Sloane, 825 S.W2d at 443 n. 5 (confining
prohi bition agai nst benefit-of-the bargain damges to common-| aw
actions, expressly reserving opinion on damages recoverable in an

action based on statute).! The |ack of damages cogni zabl e under

W think Sanchez v. Johnson & Johnson Medical, Inc., 860
S.W2d 503 (Tex. App. —El Paso, wit filed, Sept. 13, 1993), goes
agai nst the current of Texas law in this regard. Sanchez all owed
benefit-of-the bargain danmages for fraud occurring in the
enpl oynent relationship. Noting that Sloane and Texas | aw woul d
appear to deny benefit-of-the bargain danmages in
m srepresentati on actions, Sanchez neverthel ess al |l owed such
damages because | ost wages "woul d appear to be the only
appropriate renedy." 860 S.W2d at 514.

As | ate as 1991 the Texas Suprene Court "decline[d] to
ext end damages beyond those |imts provided in Restatenent
section 552B." Sloane, 825 S.W2d at 443. The Restat enent
restricts damages for negligent m srepresentation to
"pecuni ary | oss"; damages recoverable for negligent
m srepresentation "do not include the benefit of the
plaintiff's contract wwth the defendant. Restatenent
(Second) of Torts 8 552B (1976) (enphasis added). In view
of the continued viability of Sl oane, George v. Hesse and
Morriss-Buick Co. v. Pondrom we do not believe the Texas
Suprene Court will depart fromthe general rule denying
benefit-of -the-bargai n danages absent one of the recogni zed
excepti ons.



Texas | aw defeats plaintiff's tort cl ai ns, because he has not shown
that a question of fact regarding injury remains for trial.
I11. Contract

W also affirm the court's determnation that plaintiff
failed to state aclaimin contract. The sunmary judgnent evi dence
established that there was no witten enpl oynent contract between
Canp and Harper. Accordingly, the enploynent agreenent was
termnable at wll. See Collins, 511 S .W2d at 747 (rejecting
plaintiff's claimcast in | anguage sounding in tort as an indirect
attenpt to recover for the breach of an unenforceable promse);
Beijing Metals, 993 F.2d at 128 (oral prom se of enploynent is
termnable at wll).

For the foregoing reasons, the district court's judgnment is

AFF| RMED.



