UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-9121

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOHN M RONNI NG
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(March 3, 1995)
Bef ore JONES, DUHE, and STEWART, Circuit Judges.
DUHE, Circuit Judge:

John M Ronning appeals the district court's four-I|evel
enhancenent of his sentence under U S . S.G § 3Bl1.1(a). Ronni ng
pled guilty to mail fraud after two days of a bench trial. The
court found that Ronning was the |eader or organizer of an
ot herwi se extensive schene to defraud his clients. The only other
participant in the schene, however, was Ronning's partner J.D.
W npl e. Because the record does not show that Ronni ng exerted sone
control over Wnple, we vacate the sentence and remand for
resent enci ng.

BACKGROUND

Ronning and Wnple operated a | oan brokering business naned

WESTPAC Financial Goup, Inc. (WESTPAC). Wnple served as

Presi dent, and Ronni ng served as Executive Vice-President or Chief



Executive Oficer. Ronning controlled all corporate assets.

WESTPAC packaged | oan proposals and | ocated interested | enders for

its clients and charged them advance fees for its services.

Ronning and Wnple msrepresented to their clients WESTPAC s
contacts with worldw de financial institutions and WESTPAC s past

performance in securing | oans. | nstead of placing collected
advance fees in trust accounts until |oan conmtnents were nade,

Ronni ng and W npl e pocketed t he advance fees w t hout refundi ng them
or closing the loans. The schene involved $1, 134,852 in advance
fees collected fromover 100 victins.

After two days of a joint trial, Ronning pled guilty to one
count of mail fraud, and Wnple pled guilty to one count of tax
evasion. Applying the 1987 Sentencing QGuidelines, Ronning' s PSR
recommended that the court apply the four-level § 3Bl1.1(a)
enhancenent because Ronning was Vice President of WESTPAC and he
had five or nore participants working under him Ronni ng objected
to the application of §8 3B1.1.! The court disagreed with him and
applied 8 3B1.1 because it found himto be a | eader and organi zer
and the schenme to be otherw se extensive.?

DI SCUSSI ON
Adistrict court's determ nation that a defendant is a § 3B1.1

| eader or organi zer is a factual finding, which we reviewfor clear

1 US S G § 3Bl.1(a) mandates a four-Ilevel enhancenent if "the
def endant was an organi zer or |eader of a crimnal activity that
i nvol ved five or nore participants or was ot herw se extensive."

2 Because we agree with Ronning that he was not a |eader or
organi zer under 8§ 3B1.1, we do not address the court's finding that
t he schene was ot herw se extensive.
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error. United States v. Valencia, No. 94-40063, 1995 U. S. App

LEXI'S 1593, at *4 (5th Cr. Jan. 26, 1995). "A factual finding is
not clearly erroneous if it is plausible in light of the record
read as a whole."” |d. at *5.

Section 8§ 3Bl.1(a) has two requirenents: (1) the defendant
must have been a | eader or organizer in the crimnal activity, and
(2) the schene nmust have either included five or nore participants
or been otherw se extensive. U S.S.G § 3Bl.1(a). The commentary
defines "participant” as a person whois crimnally responsible for
t he comm ssion of the offense, but need not have been convicted.
Id. comentary n.1. The record contains no evidence of crimnal
responsibility of WESTPAC enpl oyees ot her than Ronni ng and W npl e.
They were the only two participants in this schene.

Ronni ng contends that he and Wnple were equals, and thus,
neither was an organizer or |eader. O fenses conmtted by
"individuals of roughly equal culpability" do not "receive an
adj ustnent under this Part.”" U S S.G 8§ 3Bl1.4 commentary. The
Governnent responds that, although Wnple had the position of
President, Ronning was the de facto |eader of the operation.
Ronni ng travel ed abroad to visit clients, and they | ooked to hi mas
the head of the operation. Ronning also controlled the purse
strings.

The Sent enci ng Conm ssion added commentary note 2 to 8§ 3B1.1
in 1993. Although the district court applied the 1987 Sentencing

CGui delines, we may consider this new note because it clarifies §



3B1.1 and is not intended to change it substantively. United

States v. Goss, 26 F.3d 552, 555 (5th Gr. 1994). The note reads:

To qualify for an adjustnent under this section, the
def endant nust have been the organizer, |eader,
manager, or supervisor of one or nore other
participants. An upward departure may be warranted,

however, in the case of a defendant who did not
or gani ze, | ead, manage, or supervise another
partici pant, but who nevert hel ess exerci sed

managenent responsibility over the property, assets,
or activities of a crimnal organization.

US S G 8 3Bl.1 coomentary n.2, added by id. app. C anend. 500

(effective Nov. 1, 1993). The note resolves a circuit split over
whet her control of another participant is required for 8§ 3BL.1 to
apply. Id. app. C, anend. 500.

To qualify for the four-level § 3B1.1(a) enhancenent, a person
must have been the organizer or |eader of at |east one other
participant. Valencia, 1995 U S. App. LEXI S 1593, at *6; G o0ss, 26
F.3d at 555. The note recogni zes an exception to the contro
requi renent if a def endant exerci ses managenent responsi bility over
a crimnal organization's property, assets, or activities. The
courts that have enpl oyed this exception, however, have applied it

only to the three-level § 3Bl1.1(b) enhancenent for a nanager. See

United States v. Carson, 9 F.3d 576, 592 (7th Cr. 1993), cert.
denied, 115 S. C. 135 (1994); United States v. Chanbers, 985 F. 2d

1263, 1268-69 (4th Cir.), cert. denied, 114 S. C. 107 (1993); see

also United States v. Geenfield, Nos. 94-1001, 94-1033, and 94-

1086, 1995 U.S. App. LEXIS 824, at *11 (2d Cr. Jan. 13, 1995)
(noting that the exception would not apply to 8 3Bl1.1(c) because

t hat subsection does not contenplate a crimnal organization).



In Carson, the Seventh GCrcuit vacated a § 3Bl.1(a)
enhancenent because the record failed to support a finding that the
defendant exercised direct or indirect control over any
participant. 9 F.3d at 591. For another defendant who was gi ven
an enhancenent under 8 3Bl1. 1(b), however, the court determ ned t hat
proof of control was not necessary if the defendant exercised
managenent responsibilities over a crimnal organi zation's
property, assets, or activities. 1d. at 592 (citing Chanbers, 985
F.2d at 1268). Therefore, Carson distingui shes between subsecti ons
(a) and (b) by making proof of control necessary under (a) but not
necessary under (D).

The Sent enci ng Comm ssi on created the exception to the control
requi renent because of Chanbers. U S S.G app. C, anend. 500. 1In
that case, the Fourth Grcuit held that a defendant who nanages
property wthout supervising people could satisfy § 3Bl.1(b).
Chanbers, 985 F.2d at 1268. Because the Sentencing Quidelines do

not define "manager," the Fourth Crcuit applied a plain nmeaning
approach to the term |d. The court determ ned that none of the
dictionary definitions of manager require supervision of people; a
manager can either supervise people or manage the property.3® 1d.;

see also United States v. Mares-Milina, 913 F. 2d 770, 774 (9th Cr

1990) (Rymer, J., dissenting) ("I respectfully dissent, because one

3 Because managenent of property may not be as sound a basis for
determning a defendant's role in the offense, the Fourth Crcuit
al so requires a showing that the defendant is nore cul pable than
ot her participants. 1d. at 1268-609.



many 'manage' a thing, such as a business or noney or a warehouse,
as well as a person.").

Appl yi ng a pl ai n neani ng approach to "Il eader" and "organi zer, "
we note that their definitions relate to supervision of people
only. Leader is defined as a person who |eads as a conmander.
Webster's Third New International Dictionary 1283 (1981).
Organi zer is defined as a person who travels for the purpose of
est abl i shing new organi zations. |d. at 1590. A commander comrands
peopl e, and organizations are conposed of people. Unli ke a
manager, a leader's or organizer's actions nust directly affect
ot her people. Consequently, a | eader or organi zer must control or
i nfl uence ot her peopl e.

Qur opinions in Valencia and G oss, both § 3Bl.1(a) cases,
support this conclusion. Because they require a defendant to | ead
or organi ze another participant but do not nention the comentary
note's exception to the control requirenent, they recognize
inplicitly that the exception does not apply to § 3Bl.1(a).
Managenent responsibility does not neke a |eader or organizer
Ronni ng' s control of WESTPAC s assets does not all ow application of
the four-1evel § 3Bl.1(a) enhancenent.*

Thus, for 8 3Bl.1(a) to apply in this case, the record nust

support a finding that Ronni ng organi zed or led Wnple in sone way.

4 The district court thought that Ronning was nore cul pabl e than
Wnmple and, thus, nore deserving of the less favorable plea
agreenent. Although relative culpability essentially distinguishes
a | eader or organizer from a nanager or supervisor, see 8§ 3Bl.1
comentary n. 4, it does not satisfy the requirenent of control over
anot her participant. United States v. Harper, 33 F.3d 1143, 1150-
51 (9th Gir. 1994), cert. denied, 63 U. S.L.W 3539 (Jan. 17, 1995).
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The evi dence does not support such a finding. Fred Delin, who knew
Ronning socially, testified that Wnple ran the show. He was the
President, occupied the corner office, and often gave Ronning
directions. Truman Heddins, a WESTPAC client, preferredtotalk to
W npl e because Ronning sinply spoke rhetoric. Heddi ns did not
believe that Ronning could help him retrieve his advance fees
Thomas Rex Franklin, the only enployee of WESTPAC who testified,
told the court that Wnple was aware of nost of the projects in the
of fice but that Ronning had not seen ninety percent of them

The Governnent attenpts to show that Ronning was the
controlling personality at WESTPAC because he had nobst of the
contact with the clients. Ronning was the "front" man. The
Governnent asserts that Wnple was not hi ng nore than a bookkeeper.
Nevert hel ess, a reviewof the record reveal s constant references to
W nple and Ronning as partners. The nere fact that Ronning had
nmore contact with clients than Wnple does not show that he had
control or influence over Wnple. Contrary to the Governnent's
argunent, Wnple was not a puppet President. Rather, the reason
W npl e stayed i n the background appears to have been because he was
not as snooth and |i keable as Ronning. Wnple also had a tenper.
Franklin testified that he | eft WESTPAC after Wnple yelled at him
for forty-five mnutes. Heddins described Wnple as an "al nost out

of control type person,” who becane very irate during a neeting.
Thus, it appears that Wnpl e did not have nmuch contact wwth clients
by his design; he let Ronning do nost of the talking. Al though

Ronni ng had nore client contact, he did not directly or indirectly



control Wnple. Even under our clearly erroneous standard of
review, we conclude that the record read as a whol e does not render
pl ausi bl e a finding that Ronning organi zed or | ed Wnple.
CONCLUSI ON
For the foregoing reasons, we vacate Appellant's sentence for
resent enci ng.

VACATED and REMANDED.



