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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore REYNALDO G GARZA, DeMOSS and BENAVI DES, Circuit Judges:

BENAVI DES, Circuit Judge:

M chael Lee Thomas ("Thomas") appeals the district court's
summary judgnent in favor of LTV Corporation. The district court
concl uded that section 301 of the Labor Managenent Rel ations Act,
29 U . S. C 88 141-87, preenpted Thomas' various state |aw cl ai ns.

This case primarily involves two issues: (1) whether Thonas'
i ndi vi dual attendance probation agreenent is treated in the sane
manner as a collective-bargaining agreenent, for purposes of
preenpti on under section 301 of the Labor Managenent Rel ati ons Act,
29 U.S.C. 88 141-87 ("LMRA"); and (2) whether Thomas' claimfor
wrongful discharge under Tex. Labor Code § 451.001 (fornerly
Tex.Rev.Civ. Stat. Ann. art. 8307c) is preenpted under the LMRA
Gven the facts of this particular case, we answer both questions
affirmatively, and we affirmthe district court's judgnent.

|. Facts

From 1984 to 1991, Thomas was enployed by LTV in Dallas,

Texas. For nost of that tine, Thomas was a nmenber of the United
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Aut onobi l e, Aerospace and Agricultural |nplenent Wrkers of
Anmerica, Local Union 848 ("UAW or "Union"), which maintained a
coll ective-bargaining agreenent ("CBA'") wth LTV. The CBA
contained the terns and conditions of enploynent for Thomas and
ot her enployees simlarly situated, and it al so contai ned gri evance
and arbitration procedures relating to disciplinary actions taken
agai nst UAWnenbers and the interpretation and application of the
agreenent . For the UAW its nenbers, and LTV, these provisions
wer e bi ndi ng.

Thomas had a history of absenteeism for which he received
witten warnings in 1989 and 1990. At a subsequent neeting
attended by his union steward, an LTV supervisor, and the LTV
| abor-relations representative, Thomas was presented wth an
att endance probation agreenent ("APA"). His continued enpl oynent
was condi tioned upon acceptance of the APA, setting forth m ni num
att endance requirenents for one year. Under the APA, Thomas agreed
t hat any unexcused absences woul d result in his i medi ate di scharge
and that his total nunber of absences coul d not exceed four percent
of his schedul ed work days within any three-nonth period. The APA
al so provided that if Thomas failed to neet these requirenents, he
woul d be di scharged wi t hout benefit of any grievance or arbitration
procedures set forth in the CBA. Thomas, the union steward, and
both LTV representatives signed the APA in their respective
capacities.

On January 4, 1991, Thomas suffered an on-the-job injury

requi ring nedical treatnment. Thomas was unable to work until his



physician released himin April 1991. During this tinme, Thonas
applied for and recei ved wor kers' conpensati on benefits under LTV s
conpensation policy. After determning that Thomas' absences
during this period exceeded the mninmum attendance requirenents
under the APA, LTV fired Thomas on March 7, 1991.

Thomas filed a grievance through the UAW contending that his
di scharge was inproper because the absences caused by his
wor k-related injuries should not have been included in cal cul ating
whet her the four-percent maxi num was exceeded. Under the CBA's
grievance procedures, applicable when the grievance involves the
termnation of a union nenber, other officers of the |ocal and
i nternational union partici pated.

On Septenber 17, 1991, LTV and UAWofficials presented Thomas
wth a second attendance probation agreenent which he refused to
sign because it waived any right he m ght have to sue LTV based on
the original APA. Thomas made no further efforts to pursue his
claimunder the terns of the CBA

1. Procedural History

In Decenmber 1992, Thomas sued LTV in Texas state court,
alleging: (1) breach of contract; (2) estoppel; (3) intentional
and negligent infliction of enotional distress; and (4) w ongful
di scharge under Texas Labor Code § 451.001. Each claimarose from
LTV's conduct as it related to the events surrounding Thomas'
dism ssal in March 1991. LTV renoved the case to federal court on
the basis of federal question jurisdiction, claimng that Thomas

state law clains were preenpted by section 301 of the Labor



Managenent Rel ations Act, 29 U S. C. § 185.

In July 1993, LTV filed a notion for summary judgnent on al
of Thomas' clains, arguing that they were preenpted by section 301
of the LMRA, that they were barred by a six-nonth statute of
limtations, and that Thomas failed to exhaust the grievance
procedures provided for under the CBA. Thomas' response included
a notiontoremand the clains to state court. He asserted that the
district court |acked subject-matter jurisdiction and deni ed that
section 301 preenpted his clains.

Wth the exception of Thomas' wongful discharge claim the
district court dism ssed all of Thonmas' state tort and contract
clainms, finding them preenpted by section 301 and barred by the
LMRA's six-nonth statute of Ilimtations. The district court
initially concluded, however, that Thomas' w ongful discharge claim
under Texas Labor Code § 451.001 neither required a construction of
the CBA nor inplicated rights created by the CBA, therefore, this
claimwas renmanded to state court.

On Cctober 22, 1993, LTV filed a Motion to Alter or Anend the
Judgnent requesting that the district court reconsider its
determ nation that the wongful discharge claimwas not preenpted
by section 301. LTV argued that section 301 preenpted the w ongful
di scharge claim based on Thonas' deposition testinony that the
basis for his wongful discharge claimwas the interpretation and
application of the attendance probation agreenent. On October 27,
1993, the district court granted LTV' s noti on and di sm ssed Thomas'

wr ongf ul di scharge claim concluding that this clai mwas based upon



the APA and, therefore, preenpted by section 301.
[11. Jurisdiction
Thomas asserts that the district court lost jurisdiction to
reconsider its order remandi ng Thomas' wongful discharge claimto
state court. This claimwas initially remanded as a matter of
di scretion under the authority of 28 U.S.C. §8 1367(c), which states
in relevant part:

The district court may decline to exercise supplenental
jurisdiction over a clai munder subsection (a) if—

(1) the claimraises a novel or conplex issue of state
I aw;

(2) the claimsubstantially predom nates over the claim
or clainms over which the district court has origina
jurisdiction;

(3) the district court has dismssed all clains over
which it has original jurisdiction....

Di scretionary remand orders under this provision are neither based
upon a lack of subject-matter jurisdiction nor a defect in the
renmoval procedure under 28 U S.C. § 1447(c). More inportantly,
di scretionary remand orders are not subject to 28 U.S.C. § 1447(d),
whi ch provi des:
An order remanding a case to the State court fromwhich it was
renmoved i s not revi ewabl e on appeal or otherw se, except that
an order remanding a case pursuant to section 1443 of this
title shall be reviewabl e by appeal or otherw se.
As opposed to section 1447(d) remand orders, discretionary remand
orders are reviewable either by the district court or on appeal.
See Inre Digicon Marine, Inc., 966 F.2d 158, 160 (5th Cr.1992).

Wth regard to the district court's ability to reconsider its

earlier remand order, the remand order is treated |ike any other



final judgnent. Generally, a district court retains jurisdiction
until the tinme for filing an appeal has expired or until a valid
notice of appeal is filed. Wen a tinely Rule 59(e) notion has
been filed, the district court retains jurisdiction for thirty days
after ruling on the notion. Here, LTV's Rule 59(e) notion to
reconsider or anend was filed four days after the renmand order.
The district court granted the notion five days later, clearly
wthin its jurisdiction. See id. at 160-61. The district court
retained jurisdiction to vacate its remand order; |ikewse, this
Court has jurisdiction to hear this appeal. See In re Shell Ol
Co., 932 F.2d 1523, 1528 (5th Cr.), reh'g denied, 940 F.2d 1532
(5th Gir.1991).
| V. Standard of Review

Adistrict court's ruling on a notion for sunmary judgnent is
revi ewed de novo. Federal Deposit Ins. Corp. v. Laguarta, 939 F. 2d
1231, 1236 (5th G r.1991); see also Baker v. Farners El ec. Coop.
Inc., 34 F.3d 274, 278 (5th Cir.1994) (preenption questions are
reviewed de novo ). A notion for summary judgnent is properly
granted when conpetent evidence establishes the absence of a
genui ne issue of material fact and that the novant is entitled to
judgnent as a matter of |aw See Celotex Corp. v. Catrett, 477
U S 317, 322-23, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986). A
def endant moving for sunmary | udgnent must affirmatively
denonstrate that there is no genuine issue of material fact
concerni ng each el enent of the plaintiff's clains for relief. Id.

An issue is "material" if it involves a fact that m ght affect the



outcone of the suit under the governing |aw. See Anderson V.
Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. Ct. 2505, 2510, 91
L. Ed. 2d 202 (1986). This Court is required to resolve all doubts
and draw all reasonable inferences in favor of the non-novant and
det erm ne whet her the novant is entitled to judgnent as a natter of
| aw. Wells v. General Mdtors Corp., 881 F.2d 166, 169 (5th
Cr.1989), cert. denied, 495 U. S. 923, 110 S.Ct. 1959, 109 L. Ed. 2d
321 (1990).
V. Section 301 Preenption

Thomas contends that the district court erred in concl uding
that his state law clains were preenpted by section 301. Section
301 of the LMRA provides the requisite jurisdiction and renedi es
for individual enployees covered under a collective-bargaining
agreenent between that individual's enployer and the union. Landry
v. Cooper/T. Smth Stevedoring Co., Inc., 880 F.2d 846, 850 (5th
Cir.1989). Section 301 of the LMRA provides, in part:

Suits for violation of contracts between an enployer and a

| abor organi zation representing enployees in an industry

af fecting comerce as defined in this chapter, or between any

such | abor organi zations, may be brought in any district court

of the United States having jurisdiction of the parties,

W t hout respect to the anobunt in controversy or without regard

to the citizenship of the parties.
29 U.S.C. § 185(a). Inconpatible doctrines of state | aw nust give
way to federal |abor law. Local 174, Teansters v. Lucas Fl our Co.,
369 U. S. 95, 102-03, 82 S. . 571, 576, 7 L.Ed.2d 593 (1962). The
preenptive effect of section 301 applies to causes of action

arising in both contract and tort. United Steelworkers v. Rawson,

495 U. S. 362, 369, 110 S. Ct. 1904, 1909, 109 L.Ed.2d 362 (1990);



Al lis-Chalnmers Corp. v. Lueck, 471 U S 202, 210-11, 105 S. C
1904, 1910-11, 85 L.Ed.2d 206 (1985).

Preenption occurs when a decision on the state claimis
inextricably intertwwned with consideration of the terns of the
| abor contract or when the application of state law to a dispute
requires interpretation of the collective-bargaining agreenent.
See Lingle v. Norge Div., Magic Chef, Inc., 486 U S. 399, 406-07,
108 S.&t. 1877, 1881-82, 100 L.Ed.2d 410 (1988); Allis-Chal ners,
471 U. S, at 213, 105 S .. at 1912. The U S. Suprene Court has
hel d:

[I]f the resolution of a state-law claim depends upon the
meani ng of a col |l ective-bargai ning agreenent, the application
of state law (which mght lead to inconsistent results since
there could be as many state-law principles as there are
St at es) IS pr e-enpt ed and f eder al | abor - | aw
princi pl es—ecessarily uniformthroughout the Nation—ust be
enpl oyed to resolve the dispute.
Lingle, 486 U S. at 405-06, 108 S.Ct. at 1881. Prior to Lingle,
the U S. Suprene Court held that "when resolution of a state-|aw
claimis substantially dependent upon analysis of the terns of an
agreenent nmade between the parties in a |labor contract, that claim
must be either treated as a 8 301 claimor dism ssed as pre-enpted
by federal |abor-contract law." Allis-Chalners, 471 U S. at 220,
105 S. . at 1915 (citations omtted). Equally well-recognized,
however, is the principle that clainms only tangentially involving
provi si ons of col |l ective-bargai ni ng agreenents are not preenpted by
section 301. Lingle, 486 U S. at 409-11, 108 S.Ct. at 1883-84.

A. The Attendance Probati on Agreenent

To determ ne the preenptive effect of section 301, we nust



first decide whether Thomas' individual attendance probation
agreenent is treated in the sane manner as a coll ective-bargaining
agreenent. Thonmas characterizes the APA as an enpl oynent contract
i ndependent of the CBA the UAW nmaintained with LTV. The APA
all egedly superseded any contrary provisions in the CBA and
governed the conditions of Thomas' conti nued enpl oynent. According
to the ternms of the APA, Thomas woul d not be discharged if, upon
returning to work, he presented a witten "verifiable, excusable
reason.” The APA further stated that a termnation resulting from
a violation of the agreenment would be considered "final" and
"W thout recourse to the grievance and arbitration procedure"
provi ded by the CBA. Al though the APA did not define what reasons
woul d be "excusabl e,” Thonas testified that, on the day the APA was
presented, LTV |abor-relations representative Frank Antonell

specified that personal holidays and vacation days would "not
count” toward cal cul ating the four-percent maxi mum Antonelli also
stated that although sick days supported by a "viable doctor's

excuse" woul d be consi dered "excused," they would count toward the
calculation. This provisionwas anplifiedin a conversati on Thomas
had with Antonelli on the day of his on-the-job accident.
Antonel l'i assured Thomas that tinme lost fromwork as a result of
the work-related injury would not be considered when determ ning
whet her Thomas was neeting the attendance requirenents of the APA
From this, Thomas asserts that the agreenent defines terns

particular only to hi mas a stand-al one contract, only tangentially

relating to the CBA



To the contrary, LTV portrays the APA as an exercise of its
managenent responsi bilities and functions, as described in the CBA
When preparing to discipline a wunion nenber for excessive
absenteeism LTV approached the union steward and drafted the
agreenent for that enpl oyee's acceptance or rejection. LTV asserts
that this APA was not an independent or superseding contract,
arguing that it was part and parcel of the CBA because all parties
were adequately represented and their rights under the CBA were
protected. LTV contends that any di spute regarding the application
or neaning of the terns of the APA conpels a direct reference to
the CBA and, thus, enters the scope of section 301 preenption.

In Eitmann v. New Ol eans Public Serv., Inc., 730 F.2d 359
(5th Gr.1984), this Court held that a union enployee's claimfor
breach of a separate individual enploynent contract would be
anal yzed for LVRA preenption pur poses j ust as a
col |l ective-bargai ni ng agreenent woul d be. ld. at 364. I n that
case, the enployee contended that he was advised, at the tinme of
his hiring, that a lineman suffering work-related injuries would
receive full conpensation during periods of disability and, if
necessary, until retirenment. At all tinmes during his enploynent,
however, Eitmann was a nenber of a union which maintained a
coll ective-bargaining agreenent wth his enployer. The CBA
provided for nmandatory grievance procedures which were begun by
Ei t mann, but | ater abandoned. Eitmann brought suit for breach of
contract, grounded on his individual contract with his enpl oyer.

This Court held that the two agreenents could not be construed so
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i ndependently of each other, as to avoid preenption. Wi | e
i ndividual contracts between enployer and enployee are not
precl uded by the exi stence of a coll ective-bargai ning agreenent, to
the extent that an individual contract and a coll ective-bargai ni ng
agreenent are inconsistent, the latter nust prevail. Id. at 362
(citing J.I. Case v. NLRB, 321 U S. 332, 64 S.Ct. 576, 88 L.Ed. 762
(1944)). This "inconsistency" requirenent is satisfied if the
separate agreenent clearly seeks to "limt or condition" the terns
of the col |l ective-bargaining agreenent, which establishes the terns
and conditions of enploynent, including discharge and grievance
procedures. |d. at 363.

Even accepting Thomas' argunent that the APAis "independent™
of the CBA, it nonetheless seeks to "limt or condition" the terns
of Thomas' enpl oynent which is addressed by the CBA.  Thus, under
the authority of E tmann, the APA is subject to a preenption
analysis just as if it was a CBA.!

In addition, we believe that the APA at issue here technically
qualifies as a OCBA because it is a collectively-bargained
instrument, manifesting a disciplinary action taken by LTV for
Thomas' poor work attendance. Col | ective bargaining has been
defined as bargaining by an organization or group of worknmen on

behal f of its nenbers with the enployer, as well as the settlenent

1At |l east one other circuit has held that an independent
agreenent of enploynent is treated as a CBA for preenption
pur poses because the i ndependent agreenent can only be effective
as part of the larger collective-bargaining agreenent. See
Stall cop v. Kaiser Foundation Hosp., 820 F.2d 1044, 1048 (9th
Cir.1987) (an oral agreenent made in connection with the
enpl oyee' s reinstatenent).
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of disputes by negotiation between an enployer and the
representative of his enployees. See United Constr. Wrkers v.
Hai sl i p Baking Co., 223 F.2d 872, 877 (4th Cr.), cert. denied, 350
uU. S 847, 76 S . C. 87, 100 L. Ed. 754 (1955). A
col l ective-bargaining agreenent is an effort to set forth a whole
system of "industrial self-governnent." United Steelwrkers v.
Warrior & @ulf Navigation Co., 363 U S. 574, 580, 80 S.Ct. 1347,
1351, 4 L.Ed.2d 1409 (1960). As described by the U S. Suprene
Court:

Col l ective bargaining agreenents regulate or restrict the

exerci se of managenent functions; they do not oust managenent

from the performance of them Managenent hires and fires,
pays and pronotes, supervises, and pl ans.

The grievance procedure is, in other words, a part of the
continuing coll ective bargai ning process.

Warrior & @Qulf Navigation Co., 363 U S at 580-81, 80 S.Ct. at
1351- 52.

Here, the APAis a manifestation of a disciplinary action by
LTV for an enpl oyee's poor work attendance. The UAW through its
union steward, was aware of this disciplinary proceeding and
participated in the presentation of the APAto Thomas. The summary
j udgnent proof supports LTV' s assertion that the APA was presented
to Thomas by LTV personnel and the union steward for acceptance or
rejection, without his further input or negotiation. Thomas'
conti nued enploynment was conditioned upon his acceptance. When
agreeing to the attendance requirenents as a condition to his

conti nued enpl oynent, Thonmas al so wai ved grievance or arbitration
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proceedings related to his attendance, which would presunmably
ot herwi se apply under the CBA. The CBAidentifies LTV s conti nui ng
authority to discipline or discharge enployees for just cause or
for failure to work, and it also identifies procedures by which
uni on nmenbers may seek redress for any potential abuse of LTV s
authority. Wiile the sunmary judgnent proof does not detail the
extent of the union steward's involvenent in the actual drafting of
the APA it is undisputed that it was negotiated and entered into
by LTV, the UAW and Thomas. W concl ude that this docunent may be
properly described as a collectively-bargained instrunent and
shoul d be anal yzed for preenption purposes just as if it was a CBA
B. Breach of Contract and Estoppel
Thomas asserted that the APA was breached by LTV s
termnation of him for absences resulting from his on-the-job
injury, specifically pointing to a disagreenent over the
interpretation of the APA with regard to how LTV should apply his
ti me m ssed when cal cul ati ng the four-percent maxi num Thomas al so
alluded to the provision of the CBA relating to term nations for
"just cause." Thomas <clains that representations by LTV s
| abor-relations representative concerning the effect of the
injury-related absences toward the APA induced his reliance or
conti nued absence fromwork during his recuperation. Thomas cl ains
that LTV shoul d be estopped fromdi savow ng t hese representations.
As Thomas concedes, to resolve his clains for breach of
contract and estoppel, a determ nation of how the APA applies days

mssed from an on-the-job injury is required. Consequent | vy,
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resolution of these clains are substantially dependent upon an
analysis of the terns of the APA,  a collectively-bargained
instrunment, and are preenpted by section 301.
C. Intentional and Negligent Infliction of Enotional Distress

Thomas al so contends that the district court erred in hol di ng
that his state lawclains for intentional and negligent infliction
of enotional distress are preenpted by section 301. He clains that
LTV's "extrene and outrageous conduct"” in the handling of the
disciplinary matters anount to negligent or intentional infliction
of enotional distress. Thomas clains that these causes of action
do not require an interpretation of the CBA and are only
tangentially related to the APA

In Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250 (5th
Cir.1990), an enployee was told by his personal physician that he
was conpletely disabled and should not return to work.
Sout hwestern Bell, however, infornmed the enployee that if he did
not return to work by a certain date, he would be term nated. The
enpl oyee brought a claimfor intentional infliction of enotional
di stress based on the fact that Southwestern Bell forced himto
chose between his job and his physician's advice. This Court held
that the essence of the enployee's claimwas that his absence from
wor k under his physician's orders did not constitute a just cause
for discharge under the CBA. Consequently, his claimrequired an
interpretation of the CBA and was held to be preenpted by section
301.

Li kewi se, in Burgos v. Southwestern Bell, 20 F.3d 633 (5th
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Cir.1994), the enployee's famly brought an action for intentional
infliction of enotional distress based on Southwestern Bell's
treatnent of the enployee, despite its know edge of his heart
condition. W held that to determ ne whether Southwestern Bel
acted wongfully in the way it transferred the enpl oyee from one
section to another, required him to take different tests, and
ultimately termnated him an analysis of Southwestern Bell's
obligations under the ~collective-bargaining agreenent was
necessary. Burgos, 20 F.3d at 636 (citing Brown and McCorm ck v.
AT & T Technologies, Inc., 934 F.2d 531 (4th Cr.1991) (en banc),
cert. denied, --- U S ----, 112 S C. 912, 116 L. Ed.2d 813 (1992)
(section 301 preenpted enployee's intentional and negligent
infliction of enotional distress clains)). Because an anal ysis of
the collective-bargaining agreenent was required, the enotiona
distress claimwas held to be preenpted by section 301. Burgos, 20
F.3d at 636.

Just as we recogni zed in Burgos, the enployee has the burden

of proving wongful conduct by the enployer. Thomas nust
denonstrate that LTV's conduct was  wrongful under t he
ci rcunst ances. To determ ne whether LTV s conduct was w ongful

under the circunstances, an analysis of the collective-bargaining
agreenent i s necessary. Thus, section 301 preenpts Thonas' cl ai ns
of intentional and negligent infliction of enotional distress.
D. The Wongful Discharge daim

Thomas argues that the district court erred in finding that

hi s wrongful discharge claimunder Texas Labor Code § 451. 001 was

15



preenpted by section 30L1. LTV presented Thomas' deposition
testinony to support its notion for sunmary judgnent. In his
deposition, Thomas repeatedly testified that the basis for his
wrongful discharge claimwas the interpretation and application of
the APA. As we have already discussed, Thonas' state |law clains
are preenpted by section 301 if the clains depend on the neani ng of
hi s APA.
In Lingle v. Norge Div. of Magic Chef, Inc., 486 U S. 399,
412, 108 S. . 1877, 1885, 100 L.Ed.2d 410 (1988), the Suprene
Court held that application of state law is preenpted by the LMRA
only if such application depends upon the neani ng of a CBA. There,
as here, the plaintiff's allegations concerned retaliatory
di scharge, a claim requiring proof that (1) the plaintiff was
di scharged or threatened with discharge, and (2) the enployer's
nmotive in discharging or threatening to discharge hi mwas to deter
himfromexercising his rights under the Act or to interfere with
hi s exercise of those rights.
[ E] ven if di spute resol ution pur suant to a
col |l ective-bargai ning agreenent, on the one hand, and state
| aw, on the other, woul d requi re addressi ng preci sely the sane
set of facts, as long as the state-|law claimcan be resol ved
Wi thout interpreting the agreenent itself, the claim is
"I ndependent” of the agreenent for section 301 preenption
pur poses.
Lingle, 486 U S. at 408, 108 S.Ct. at 1883. Mire recently, in a
Rai | way Labor Act case, the Suprene Court explicitly adopted the
identical preenption analysis as that used for the LMA I n

Hawaiian Airlines, Inc. v. Norris, a discharged airline nmechanic

brought a state court action, alleging violations of public policy
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and the Hawaii whistlebl ower act. The Court contrasted the

enpl oyee's claimw th one that was preenpted because it was "firmy

rooted in a breach of the CBA itself." Specifically, the Court
st at ed:
Here, in contrast, the CBA is not the "only source" of
respondent's right not to be discharged wongfully. In fact,

the "only source" of the right respondent asserts in this

action is state tort law. Wolly apart fromany provision of

the CBA, petitioners had a state-law obligation not to fire

respondent in violation of public policy or inretaliation for

whi st | ebl ow ng.
Hawaiian Airlines, Inc. v. Norris, --- US ----, ----, 114 S . O
2239, 2246, 129 L.Ed.2d 203 (1994). The Suprenme Court also
recently held that an enployee's action based upon a state-law
right to receive a penalty paynent from her enployer was not
preenpt ed under the LMRA even t hough the penalty was tacked to her
wages, which were determned by a governing CBA "[When the
meani ng of contract ternms is not the subject of dispute, the bare
fact that a collective-bargaining agreenent will be consulted in
the course of state-law litigation plainly does not require the
claimto be extinguished." Livadas v. Bradshaw, --- US. ----, ---
-, 114 S.Ct. 2068, 2078, 129 L.Ed.2d 93 (1994) (citing Lingle, 486
US at 413 n. 12, 108 S.C. at 1885 n. 12).

Under Tex. Labor Code § 451.001, the plaintiff in a w ongful
di scharge case is required to show that the filing of a workers
conpensation claimwas a reason for his discharge. See Azar Nut
Co. v. Caille, 720 S.W2d 685 (Tex. App. —El Paso 1986), aff'd, 734
S.W2d 667 (Tex.1987). It is not incunbent upon the plaintiff to

prove that the filing of the claim was the sole cause for his
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di sm ssal . See Trevino v. Corrections Corp. of Am, 850 S. W2d
806, 808 (Tex.App.—El Paso 1993, wit denied); Ceneral Elec. Co.
v. Kunze, 747 S.W2d 826 (Tex.App.-Yaco 1987, wit denied).
Nonet hel ess, the plaintiff nust produce sone credi bl e evidence of
the enployer's retaliatory notive. Texas Division-Tranter, Inc. v.
Carrozza, 876 S.W2d 312 (Tex.1994) (per curian

In our circuit, two cases are critical to the resolution of
this issue: Medrano v. Excel Corp., 985 F.2d 230 (5th Cir.1993)
and Jones v. Roadway Express, Inc., 931 F. 2d 1086 (" Roadway Express
| "), reh'g denied, 936 F.2d 789 (5th Cr.1991) ("Roadway Express
"), In Roadway Express, the enployer clained that, at
deposition, the enployee "explicitly state[d] that the basis for
his Article 8307c claimexpressly involves a msinterpretation of
a provision of the collective bargaining agreenent...." To the

contrary, this Court stated:

W did not find such an explicit statenent. The testinony
cited by Roadway refers to the provisions in the CBA which
Roadway clains justify Jones' dismssal. As our origina

opi ni on expl ai ned, however, Roadway may have fired Jones for

enpl oynent reasons which the CBA justified. But if it also

fired him in anticipation of his filing a workers
conpensation claim Jones can recover danages.
Roadway Express |1, 936 F.2d at 791 (citations omtted).

In Medrano, the enployee argued throughout trial that the
provision of the CBAitself constituted discrimnationin violation
of former article 8307c. Consequently, this Court held that the
cl aim was preenpted because "[the enpl oyee] actually drew on the
settlenment provision of the CBAitself to establish a violation of

article 8307c...." Medrano, 985 F.2d at 233. Further, the
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enpl oyee alleged that by applying this specific provision of the
CBA, the enpl oyer discrimnated agai nst himfor settling a workers'
conpensation claim not for filing one. Id.
Recently, this Court foll owed Roadway Express, distinguishing
Medr ano:
Wi | e t he [ Roadway Express] court noted that "either party may
still use the CBA to support the credibility of its clains,"”
such reliance does not show that an interpretation of the CBA
is necessary to resolve [the plaintiff's] claim I n other
words, although [the defendant] mnmy defend against [the
plaintiff's] article 8307c claimby arguing that its actions
were justified by the CBA ... such reliance does not
necessarily transform [the plaintiff's] article 8307c claim
into a claimthat requires an interpretation of the CBA
Anderson v. Anerican Airlines, Inc., 2 F.3d 590, 596 (5th G r.1993)
(citations omtted). Nonet hel ess, our decision in Anderson
provi des no succor to Thomas in this case. Thomas repeatedly and
explicitly stated during his deposition that the basis for his
wrongful di scharge claimwas the interpretati on of the four-percent
provi sion contained in the APA; although given the opportunity,
Thomas never cl aimed any other basis for his claim Neither during
oral argunment nor in his brief was counsel for Thomas able to
direct this Court to any testinony or other sumrary judgnment proof
creating a fact issue or otherw se contradi cting Thomas' statenents
made during his deposition. Consequently, we find this case
controlled by Medrano because, here, we have the explicit
statenents found | acking i n Roadway Express. Section 301 preenpts
Thomas' claimfor wongful discharge.

VI. Statute of Limtations

Thomas nmaintains that the district court erred in applying
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the six-nonth statute of limtations applicable to "hybrid" section
301 cl ai s because he never sued the UAW Thomas asserts that his
clains, even if preenpted, were incorrectly dism ssed because he
comenced his action within the appropriate Texas limtations'
peri ods.
The U S. Suprene Court has defined "hybrid" suits, as
fol |l ows:
[H ybrid suits formally conpri se two causes of action. First,
t he enpl oyee all eges that the enpl oyer violated [section 301]
by breachi ng the col | ecti ve-bargai ni ng agreenent. Second, the
enpl oyee clains that the union breached its duty of fair
representation, which the Court has i nplied fromthe schene of
t he NLRA, by m shandl i ng t he ensui ng gri evance-and-arbitration
pr oceedi ngs.
Reed v. United Transp. Union, 488 U S. 319, 328, 109 S.C. 621
627, 102 L. Ed.2d 665 (1989); see also Del Costello v. International
Bhd. of Teansters, 462 U S. 151, 164, 103 S. C. 2281, 2290, 76
L. Ed. 2d 476 (1983) (the t wo cl ai ns are i nextricably
i nt er dependent) . I f the enployee so chooses, they may sue one
def endant and not the other, but the case to be proved is the sane
whet her one or both are sued. DelCostello, 462 U. S. at 165, 103
S.C. at 2291. However, if the arbitration-and-grievance
proceeding is the exclusive renedy for breach of the CBA, the
enpl oyee may not sue his enployer wunder section 301 wuntil
conpl etion of the proceeding. Daigle v. Gulf States Utilities Co.,
Local 2286, 794 F.2d 974, 977 (5th Cr.), cert. denied, 479 U S.
1008, 107 S.Ct. 648, 93 L.Ed.2d 704 (1986). The "indi spensabl e

predi cate" for a section 301 action against an enpl oyer, based on

a violation of a collective-bargaining agreenent, is the union's
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breach of its duty of fair representation. ld. The applicable
statute of [imtations for these "hybrid" section 301 clains is six
months, as may be found in section 10(b) of the National Labor
Rel ations Act (NLRA), 29 U.S.C. 8§ 160(b). Id.

Thomas' assertion that his clains are not hybrid in nature
ignores the fact that his clains are based upon the all eged breach
of the APA, not to nention the undisputed fact that he initially
subm tted his conplaints about the application of the APA through
the gri evance procedures provided under the CBA. According to the
CBA, these grievance procedures were final and binding on LTV, the
UAW and Thomas. Consequently, Thomas' grievance about the APA was
a mandatory prerequisite to suit.? Thomas did not exhaust this
remedy.

I n addi tion, under the rule of Del Costello, Thomas was bound
by the results of the grievance proceedi ng unless he could prove
that LTV violated the contract and that the UAWfailed to represent
himfairly. Here, it is undisputed that after Thomas filed his
grievance, representatives of LTV and the UAW negotiated a
settlenment permtting Thomas to return to work, subject to a second
APA.  Thomas, however, rejected this settlenent in favor of filing
suit, a step prohibited under Del Costello unless there was sone
breach of fair representation by the UAW Consequently, the only

federal clains that Thomas could assert against LTV based on the

’2ln the context of section 301, federal law ordinarily

requi res the enployee to conplete his grievance proceedi ng before
filing suit. Parhamv. Carrier Corp., 9 F.3d 383, 390 (5th
Cir.1993).
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interpretation and application of the APA were hybrid section
301/fair representation clains, regardless of whether or not the
UAWwas joined as a party.

Thomas did not file suit until twenty-one nonths after the
termnation of his grievance proceeding. Al of his clainms were
barred by the applicable six-nonth statute of |imtations. The

district court's sunmary judgnent is AFFIRMED in all respects.
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