UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9089

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAMES ROBERT BENBROCK, JR.
and STEVEN DWAI N SEXTON,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(Decenmper 2, 1994)

Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.
POLI TZ, Chief Judge:

Janes Robert Benbrook, Jr. and Steven Dwain Sexton appeal
their convictions for unlawful possession of a listed chemcal,
21 U S.C. 8§ 841(d)(2); Benbrook also appeals his conviction of
using a firearm in relation to a drug trafficking offense,
18 U S.C. 8 924(c)(1). W affirm

Backgr ound

In October of 1992 the Drug Enforcenent Agency received a

confidential tip, which was reinforced a few weeks l|ater by



additional information from the sanme unnaned informant, about a
cl andestine drug |aboratory. In Decenber 1992, DEA agents
performed a "creep"! on Benbrook's home in Forney, Texas in an
effort to determ ne whet her the manuf acture of net hanphet am nes was
taking place. That creep disclosed no telltale odors, sounds, or
vi si bl e evidence of the manufacture of the contraband. In January
1993, following receipt of further information of suspicious
activity from the sane source, by now identified as Benbrook's
ex-girlfriend Mary Carol Taylor, the DEA perfornmed a second creep
whi ch proved to be as unproductive as the first.

Agent s subsequently intervi ewed Tayl or who advi sed that in the

prior Decenber she had seen in the house white powder she believed

to be nethanphetam ne. Cooperating with the DEA, she later
delivered three small rocks of nethanphetam ne she said were
manuf act ured at Benbrook's honme. In April 1993 she i nfornmed agents

t hat Benbr ook had obt ai ned nost of the chem cal s necessary for nore
manuf acture, and that production would begin shortly. Late on the
ni ght of April 14, Benbrook's auto was under surveillance by a DEA
agent who requested assistance fromthe Mesquite police departnent
to identify the driver. The |ocal police responded, stopped the
vehi cl e, and determ ned that Benbrook was the driver. A narcotics
dog was called in and it alerted on the trunk, but no controlled

subst ances were found. In the early norning hours of April 15

1Agents described a "creep" as a surreptitious approach to the
outer perineter of property on which nethanphetam ne production is
suspected, with agents exercising their ol factory powers to detect
signature odors, as well as other sensory efforts to see and hear
what m ght prove rel evant.



another creep disclosed odors and sounds consistent with the
operation of a mnethanphetam ne | ab. Based on the cunulative
information, a search warrant was sought and secured.

Upon execution of the warrant near mdday, April 15, 1993,
agents found Benbrook and Sexton sitting on a couch watching
t el evi si on. Precursor materials were found in the sink, in
Benbrook's van, and in a woden shed behind the house.
Phenyl acetic acid, the controlled substance charged in the
indictnment, was found in the |ocked van. Trace anounts of
met hanphet am ne were found in glassware in the house and in the
shed, which had been nail ed shut. The shed contai ned t he equi pnent
necessary for the manufacture of nethanphetam ne. It was not then
operational but could be nade so in a few hours. The search al so
uncovered copious notes and literature on the manufacture of both
anphet am nes and net hanphet am nes.

In the search of the house, the agents found a di sassenbl ed
9mm pi stol and one bullet on a shelf in the roomin which Benbrook
and Sexton were | ocated. Upstairs, under Benbrook's bed, they
found two | oaded pistols, and in a closet they found a pistol, a
mni 14 ranch rifle, a 12 gauge shotgun, and a 44 nagnum
| ever-action rifle. 1In addition, a pistol was found in Sexton's
truck.

Benbrook and Sexton were charged with both the unlawful
possession of contraband and the firearm infraction. The jury
returned verdicts of guilty on both counts agai nst both defendants;

the district court granted a post-trial notion acquitting Sexton on



the firearm count.

On appeal Benbrook challenges the validity of the search and
the evidence it produced, the refusal of the trial court to sever
the trials, the adm ssion of evidence of extrinsic offenses, and
the sufficiency of the evidence on both counts. Sexton chall enges
the sufficiency of the evidence and the tainting effect of the
evidence relating to the firearmcharge of which he ultimtely was
acquitted.

Anal ysi s

Benbrook first contends that the evidence acquired in the
execution of the search warrant shoul d have been supressed because
theinitiating affidavit was insufficient. He faults the affidavit
for not informng the nagi strate judge that the odors descri bed can
linger for nonths and for failing to apprise the authorities that
Taylor had given information on two prior occasions which had
proven unfounded. He also points to trial testinony contrary to
Tayl or' s assertion that she had been in the house i n Decenber 1992.

Under the good faith exception to the exclusionary rule
officers may rely on a warrant supported by an affidavit all eging
nmore than wholly conclusionary statenents even if the affidavit,
subsequent |y assessed, is found insufficient to establish probable

cause.? The instant affidavit, however, easily passes nuster.?

2United States v. Satterwhite, 980 F.2d 317 (5th Gr. 1992).

The affidavit included information from Tayl or descri bing
Benbr ook's manufacturing process and the presence of nethanphet a-
mne in the honme. It included the information gathered by the DEA
during its third creep, that is, the presence of odors and noi ses
consi stent with the manuf act uare of net hanphetam ne. Al so incl uded
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Benbr ook mai ntains that the good faith exception should not be
applied because in making the affidavit the DEA agents omtted
material information and included false information.* To prevail
in this argunent Benbrook nust make a substantial show ng that the
af fi ant made t he statenent, or om ssion, knowi ngly or with reckl ess
disregard for the truth. In limne, the district judge found that
Benbrook had failed to nmake the required prelimnary show ng
warranting a hearing on the nmatter. At the close of the
prosecution's case, the judge found that any statenment or om ssion
by the affiant that m sl ed the magi strate judge was neither know ng
nor intentional. W find nothing in the record to indicate that
either of these rulings was erroneous.

Benbr ook next contends that the trial court erred in refusing
to sever his trial from Sexton's, maintaining that evidence of
extrinsic offenses by Sexton prejudiced his trial. W need not
tarry long here. Defendants indicted together should be tried
toget her absent a serious risk of conpromsing a specific tria
right or of preventing the jury from making a reliable judgnent

about guilt or innocence.?® The two wtnesses attesting to

was an account of the narcotics dog's alert on Benbrook's car. Se

e
United States v. Brown, 941 F.2d 1300 (5th Cr.), cert. denied, 112
S.Ct. 648 (1991).

“United States v. Leon, 468 U.S. 897 (1984) (citing Franks v.
Del aware, 438 U. S. 154 (1978)); United States v. Cronan, 937 F.2d
163 (5th Gr. 1991) (noting that om ssions as well as m sstatenents
may require suppression of evidence under Franks).

°See Zaifirov. United States, us. , 113 S. Ct. 933

(1993); United States v. Arzol a-Amaya, 867 F.2d 1504 (5th Cr.),
cert. denied, 493 U S. 933 (1989).
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extrinsic evidence against Sexton, testified about substantially
sim |l ar evidence agai nst Benbrook. W perceive nothing especially
conpl ex about either the evidence or the proceedings to suggest
that the district court's instruction to the jury on the use of
extrinsic evidence was ineffective in preventing prejudice to
Benbrook. W find no abuse of discretion by the district court in
denying the notion to sever.®

Benbr ook al so faults the all owance of evi dence about his prior
drug and weapons activities. Under Fed.R Evid. 404(b), before such
evi dence can be admtted the trial court nust first find that the
evidence is relevant to an issue other than the defendant's
character.’” Here, the court found that the extrinsic of fenses were
rel evant to Benbrook's know edge, notive, plan, opportunity, and
intent to possess the controlled substance with the intent to
manuf act ure net hanphet am ne. Past drug activities involving
met hanphetam ne | ogically are rel evant to what Benbrook i ntended to
do with t he net hanphet am ne precursor chemcals found in his hone.?3
The sane applies to prior gun activities and the firearm charge.

The district court did not abuse its discretion in finding the

United States v. Martinez-Perez, 941 F.2d 295 (5th CGr.
1991), cert. denied, 112 S.Ct. 1295 (1992).

‘United States v. Beechum 582 F.2d 898 (5th Cir. 1978) (en
banc), cert. denied, 440 U S. 920 (1979).

8Beechum 582 F.2d at 911 ("Were the evidence sought to be
introduced is an extrinsic offense, its relevance is a function of
itssimlarity tothe offense charged."). Mary Elizabeth Benbr ook,
Benbrook's estranged wfe, testified that he manufactured
met hanphet am ne every two or three nonths while they were dating
and during their marriage.



extrinsic of fenses relevant to Benbrook's intent.?®

The district court nust also find that the probative val ue of
the past offenses is not outweighed by the danger of wunfair
prejudice to the defendant.® The governnent had the burden of
provi ng Benbrook's intent to manufacture nethanphetam ne and his
use of a firearmin relation to drug trafficking. W perceive no
error in the court's finding that the probative value of the
extrinsic offense evidence was not outweighed by its prejudice to
t he defendant. !

Benbr ook next asserts that the evidence was insufficient to
support the guilty verdicts on his two counts. In our review we
i nqui re whether a reasonable trier of fact could find that the
evi dence established guilt beyond a reasonabl e doubt, view ng the
evidence in the light nost favorable to the verdict.?? "The
evi dence need not excl ude every reasonabl e hypot hesi s of innocence
or be wholly inconsistent with every conclusion except that of

guilt."® Inthis inquiry, we resolve all questions of credibility

United States v. WIlians, 900 F.2d 823 (5th Cir. 1990)
(reviewing relevance prong of 404(b) test wunder the abuse of
di scretion standard).

OFed. R Evid. 403; Beechum

11d. at 914 ("[V]alue nust be determned with regard to the
extent to which the defendant's unlawful intent is established by
ot her evidence, stipulation, or inference.").

2United States v. Faul kner, 17 F.3d 745 (5th Cir.), cert.
deni ed, 115 S.Ct. 193 (1994).

BUnited States v. Maseratti, 1 F.3d 330, 337 (5th Cir. 1993),
cert. denied, 114 S. C. 1096 (1994).
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in favor of supporting the jury's verdict.

Benbr ook first contends that there is insufficient evidence to
support his conviction under 21 U S.C. 8§ 924(c)(1). To sustain a
firearnms conviction the governnment nust prove that the defendant
used or carried a firearm in relation to a drug trafficking
of fense.® Benbrook argues that the governnent failed to prove he
"used" a firearm in relation to the drug trafficking charge,
contending that by virtue of the location of the firearns upstairs
and the governnent adm ssions that he nmade no effort to reach a

gun, he could not and did not "use" a firearm W are not
per suaded.

In United States v. Thomas, '® we held that a jury could find
that an unl oaded firearmstored in a gymbag on the second fl oor of
a house was used in relation to drug trafficking. Noti ng that
"[t]he fact that a weapon is "unloaded' or "inoperable' does not
insul ate a defendant from the reach of 8924(c)(1)," we held that
the governnment is required to show only that the firearns in

gquestion were available to provide protection to the defendant's

drug activities.! The Thomas deci si on concl uded that the presence

MYUnited States v. @Gllo, 927 F.2d 815 (5th Cir. 1991).

BUnited States v. Onick, 889 F.2d 1425 (5th Cr. 1989). The
district court acquitted Benbrook on the firearm charge to the
extent that he was charged with "carrying" a weapon in relation to
a drug of fense.

1612 F.3d 1350 (5th Gir.), cert. denied, 114 S. . 1861 (1994).

7]'d. at 1362 (citing United States v. Contreras, 950 F.2d 232,
241 (5th Cir. 1991), cert. denied, 112 S.Ct. 2276 (1992)); United
States v. Pace, 10 F.3d 1106, 1117 (5th G r. 1993) (" Use' does not
requi re the governnent to prove actual use such as the di scharging
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of | oaded firearns at a defendant's hone where drugs, noney, and
ammuni tion are also found is "sufficient to establish the use of a
firearmas an integral part of the drug trafficking crine."18

In the case at bar Benbrook's honme contained chem cals,
met hanphet am ne equi pnent, net hanphetam ne residue in glassware,
and | arge amounts of cash. The roomin which Benbrook was found
cont ai ned a di sassenbl ed pistol and a bullet. Pistols, rifles, and
a shotgun were found upstairs. Taylor testified that on prior
occasi ons Benbrook carried a firearm while he had drugs in his
possessi on. Viewwing all of the evidence in the 1light nost
favorable to the jury verdict, we entertain no doubt about its
adequacy. °

W reach the same conclusion about the adequacy of the
evi dence supporting the 21 U S.C. 8§ 841(d)(2) conviction. To
convict on this charge the governnent had to prove beyond a
reasonabl e doubt that Benbrook knowi ngly and willfully possessed
phenyl aceti c aci d, know ng or having cause to believe that it would
be used to manufacture net hanphetam ne.

Benbrook initially faults the evidence that the substance

of or brandishing of the weapon. The governnent may neet its
burden by sinply showi ng that the weapons facilitated, or could
have facilitated, the drug trafficking offense."), cert. denied,
114 S.Ct. 2180 (1994).

8Thomas, 12 F.3d at 1362; United States v. Mblinar-Apodaca,
889 F.2d 1417 (5th Cr. 1989).

19See United States v. Capote-Capote, 946 F.2d 1100, 1104 (5th
Cr. 1991) ("Wapons in the hone may facilitate a drug crine
because the defendant could use the guns to protect the drugs."),
cert. denied, 112 S. C. 2278 (1992).
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found in his van was in fact phenylacetic acid. Neither of the two
testifying DEA chem sts made a concl usi ve identification, but a DEA
agent did. Benbrook views this as insufficient as a matter of | aw.
W do not. In United States v. Gsgood,?® we held that the
identification of a controlled substance could be established by
circunstantial evidence, including lay witness testinony, as |ong
as the drug's identity is established beyond a reasonabl e doubt.
In the instant case, the DEA agent detailed his experience in
sear chi ng cl andesti ne net hanphetam ne | aboratories. Wen asked to
identify the substance found in back of Benbrook's van, he stated
that in his opinion the substance was phenylacetic acid. One
chem st testified to the presence of phenyl acetic aci d when pressed
by the defense to respond to the defense assertion that materials
for manufacturing nethanphetam ne were not present in Benbrook's
home. Reasonable jurors, acting reasonably, could conclude that
all elenments of the section 841(d)(2) charge were proven beyond a
reasonabl e doubt. Benbrook's contention that he | acked the ability
to manufacture the drug because certain precursors were mssing is
unavai | i ng. The statute does not require the possessor to be

either in the process of manufacturing the drug or presently able

20794 F.2d 1087 (5th Cir.), cert. denied, 479 U. S. 994 (1986).
Benbrook's attenpt to distinguish Osgood on the ground that it
allowed lay witness testinony to identify drugs but not other
chem cal conpounds is wunavailing. Hs distinction is nore
appropriately an attack on the credibility to be given such an
identification. Depending on how distinct the characteristics of
a conpound are, identification by a lay person nay be nore or | ess
persuasive. Inthis case, we resolve the i ssue of agent Hardw ck's
credibility in favor of the verdict. G@Gallo.
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to do so to be guilty of this charge.#

W find no reversible error or defect in Benbrook's
convictions and they are affirned.

Sexton chall enges the sufficiency of the evidence supporting
his conviction under 21 U S.C. § 841(d)(2), asserting that the
governnent failed to denonstrate that he had possession of the
phenyl acetic acid found i n Benbrook's van. Sexton contends he was
nmerely present at Benbrook's hone when the DEA arrived and that
such presence, standing alone, is insufficient to support his
convi ction. 22

Possession under section 841(d)(2) my be actual or
constructive and the proof thereof wmy be by direct or
circunstantial evidence.? In order to establish constructive
possession the governnent nust prove ownership or domnion or
control over either the substance in question or the prem ses where
f ound. Stated in other terns, the governnent nust establish
adequat e nexus between the accused and the prohibited substance. ?

The record reflects that Sexton was found at Benbrook's hone

when t he DEA search uncovered t he phenyl acetic acid. Mere presence

2lSee United States v. Hyde, 977 F.2d 1436 (11th Cr. 1992)
(expl ai ning that section 841(d)(2) presunes that the final product
has not yet been manufactured), cert. denied, 113 S. C. 1948
(1993).

22ni ck.

ZBUnited States v. Pigrum 922 F.2d 249 (5th Cr.), cert.
deni ed, 500 U.S. 936 (1991).

2United States v. Rojas, 537 F.2d 216 (5th Cr. 1976), cert.
deni ed, 429 U. S. 1061 (1977).
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at the hone of anot her when prohibited substances are found cannot,
al one, sustain a finding of constructive possession. Such
presence, however, is evidence that the jury may consider when
determ ning Sexton's guilt or innocence.? Sexton's presence does
not stand al one. Benbrook's wife testified that Benbrook and
Sexton were partners in manufacturing nethanphetam ne. She al so
testified that she wi tnessed Sexton carryi ng chem cal containers to
the laboratory in the shed and otherwise assisting in the
production of the nethanphetam ne. She added that Sexton often
woul d wash or change cl ot hes at the Benbrook honme to get rid of the
snel |l of the precursor chem cals. She stated that Sexton assisted
i n the manuf acture of the net hanphetam ne i n exchange for a portion
of production. Benbrook's fornmer girlfriend testified that she had
seen Sexton shave nethanphetam ne powder from "rocks" of the
material, and she attested to witnessing Sexton using net hanphet a-
mne and offering it to others.

In United States v. WIIlis,?® we held that such extrinsic
evi dence was adm ssi bl e under Fed. R Evid. 404(b) to prove intent to
possess constructively a prohi bited substance. The probative val ue
of such depends on the simlarity between the prior conduct and the
charged conduct.?” Here, Benbrook's wife testified about Sexton's
exercise of control over the precursor materials in the past,

suggestive of his intent to exercise such control over the subject

2United States v. Magee, 821 F.2d 234 (5th Cr. 1987).
266 F.3d 257 (5th Gir. 1993).
2'Beechum
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phenyl acetic acid.?® The testinony of Benbrook's w fe and forner
girlfriend provide a notive and an explanation for Sexton's
presence at the Benbrook honme. Sexton disputes the credibility of
this testinony; the jury obviously did not. W nust defer to that
credibility assessnent.?®

The factual situation presented herein is distinguishable from
that in Onick where we held that the defendant's presence in the
house containing narcotics was an insufficient basis to find
constructive possession. In that case, the jury was left to infer
guilt fromthe defendant's nere presence in the house where the
drugs were located and the defendant's association with the
resident. Here, the governnent has shown both of those factors as
wel | as extrinsic evidence of intent to assert dom nion and control
over the precursor chemcal. Unlike the jury in Onick, Sexton's
jury did not have to speculate in order to convict. View ng the
evidence in a light nost favorable to supporting the verdict, we
conclude that a reasonable jury could find beyond a reasonable
doubt that Sexton had joint constructive possession wth Benbrook
over the phenyl acetic aci d.

I n his second point on appeal, Sexton clains that the district
court erred in allow ng extrinsic evidence of gun possessi on under

Fed. R Evid. 404(b) because he ultimately was acquitted of the

2BWllis (finding convictions for possession and possession
wth intent to distribute highly probative on the issue whether
def endant i ntended to exerci se dom ni on and control over controlled
subst ances found in his presence but not in his actual possession);
United States v. Yeagin, 927 F.2d 798 (5th Gr. 1991) (accord).

2@l | o.
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firearm charge. W find this assignnent of error to be wthout
merit. Wthout a showi ng that the charge was brought in bad faith,
evi dence adm ssible, when introduced, in a fair trial of that
charge cannot serve as the basis for reversible error
not wi t hst andi ng Sexton's post-verdict acquittal.?3®

The convi ctions of Benbrook and Sexton are AFFI RVED.

%United States v. Carter, 953 F.2d 1449 (5th Cr.), cert.
denied, 112 S. Ct. 2980 (1992).
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