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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
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Appeal fromthe United States District Court
For the Northern District of Texas

(Cctober 18, 1995)

Bef ore Garwood, Duhé, and Parker, Circuit Judges.
ROBERT M PARKER:
.  FACTS AND PROCEEDI NGS BELOW
Appel lants C ark, Wayland WIson, Levels, and Coffnan were
charged in a superseding 31-count indictnent filed Septenber 22,
1992, with commtting various drug offenses and conspiring al ong
wth Mchael WIlson (Wayland WIlson's brother), Bonnie GIlI, and
Linda Lane to distribute cocaine, crack cocaine, and narijuana.
Specifically, in addition to the conspiracy allegation, various
Appellants were charged with (1) possession with intent to

distribute cocaine, crack cocaine, and marijuana; (2) using



firearnms during a drug trafficking crime; (3) using a tel ephone to
facilitate drug trafficking; (4) using a residence |located within
1000 feet of a secondary school for the distribution of cocai ne and
crack cocai ne; and (5) noney | aunderi ng.

A jury trial began on May 17, 1993, concluding on June 10,
1993. After the jury convicted the defendants, the district court
held a sentencing hearing on Novenber 12, 1993, issuing the
foll ow ng sentences: (1) dark- 420 nonths inprisonnment; (2)
Wayl and W/ son- 444 nonths inprisonnent; (3) Levels- 348 nonths
i nprisonnment; and (4) Coffrman- |life plus 60 nonths inprisonnent.

The four Appellants raise a total of 39 points of error on
appeal. W affirm

1. DI SCUSSI ON AND ANALYSI S
A.  Sufficiency of the Evidence

1. Appellant dark:

Clark clains the evidence was i nsufficient to support his
convictions on Count 1 (conspiracy), Count 25 (tel ephone count),
and Count 26 (school-yard count). On the conspiracy count, the
evi dence against Cark included: (1) his weighing and packagi ng
crack cocaine; (2) marijuana sales to Cark; and (3) Cdark’s
“cooking” of crack cocaine with Wayl and W/ son.

On the telephone count, Cark contends that the entire
conversation on which this count is based is about staples which
can relate to and be used for any purpose. The governnent counters
that the jury could have reasonably concluded that the staples to

be purchased and the packagi ng di scussed related to crack cocaine



even though the conversation did not expressly refer to the
control | ed substance.

On the school -yard count, Cdark contends that there was no
evidence that he was present at any tinme at Levels’ house, a
residence within 1000 feet of a school. The governnent responds
that (1) in a telephone conversation between Cark and Levels,
Clark agreed to go to Level’s house to effect a drug transacti on;
and (2) Cark aided and abetted the comm ssion of drug offenses at
Level s’ residence.

After viewing the evidence presented and all inferences that
may reasonably be drawn fromit in the light nost favorable to the
governnent, we hold that a reasonabl y-m nded jury coul d have found
Clark guilty of these offenses beyond a reasonable doubt. See
United States v. Triplett, 922 F.2d 1174, 1177 (5th Cr.), cert.
deni ed, 500 U.S. 945 (1991).

2. Appellant Wayl and W1 son:

Wayl and W | son chal | enges the sufficiency of the evidence
on Count 1 (conspiracy), Count 29 (noney |aundering), and 8§
2D1. 1(b) (1) of the sentencing guidelines (addition of two pointsto
the offense level for possession of a dangerous weapon in
connection with a drug offense). On the conspiracy count, \Wayl and
Wl son contends that there were actually two conspiracies, one for
cocai ne and one for marijuana, and that he was involved only with
the marijuana conspiracy. The evidence showed, anong ot her things,
that Wlson (1) was a part owner of Mdtor Market Unlimted where

drug noney was invested; (2) arranged marijuana transactions; (3)



put marijuana proceeds into Mdtor Market; (4) taught Lane how to
weigh marijuana; (5) participated with Cark in mking crack
cocai ne at Lane’s house; and (6) owned a briefcase which was found
at Motor Market to contain crack cocai ne and narij uana.

We have held that if there is only one agreenent to carry out
the overall objective, even though various parties are engaged in
different functions, there is only one conspiracy. United States
v. Rena, 981 F.2d 765, 770 (5th Gr. 1993). Mor eover, a single
agreenent may have as its objective the selling of two different
drugs. See United States v. Vasquez-Rodriguez, 978 F.2d 867, 871
n.1 (5th CGr. 1992). The evidence need not exclude every
reasonabl e hypot hesis of innocence. Triplett, 922 F.2d at 1177.
Therefore, a reasonabl y-m nded jury coul d have found Wayl and W son
guilty of conspiracy beyond a reasonabl e doubt. Id.

On the noney | aundering count, Wayland W/ son contends that
the fact that his brother M chael spent $53,000 in cash on a house
titled in the nane of Mchael WIson, Wayland WI son, and Bonnie
G|l does not support a conviction for noney | aundering. To
support a conviction under 18 U. S.C. 8§ 1956(a)(1)(A(l), the
gover nnent nust show that (1) drug noney was used to buy the house,
and (2) the house was purchased with the intent to pronote further
drug trafficking. Bonnie GII| testified that the $53, 000 was drug
noney. She also testified that Koda Cook was “working” at that
house. Wen asked to elaborate, G| testified that Cook would

“run errands,” including drug trafficking, fromthat | ocation. The

evi dence was thus sufficient to support the conviction.



On the offense | evel issue, Wayland W1 son argues that there
was no nexus between any firearns and the drug offenses. However,
a | oaded shot gun was found at Mdtor Market, and the district court
found that the weapons were used to protect the drugs and drug
proceeds at that |ocation. The district court’s finding is
“essentially a factual determ nation reviewable under the clearly
erroneous standard. |f the weapon was present at the scene of the
transaction, the adjustnent should be applied unless it is clearly
i nprobabl e that the weapon was connected to the offense.” United
States v. Rodriguez, 62 F.3d 723 (5th Cr. 1995). The district
court’s finding was not clearly erroneous.

3. Appellant Levels:

Level s challenges the sufficiency of the evidence on
Count 1 (conspiracy), Count 7 (gun count), and Count 26 (school -
yard count). On the conspiracy count, Levels summarily argues that
the record does not establish a nultiple conspiracy as all eged.
The evi dence showed, anong other things, that Levels (1) “cooked”
crack cocaine with Mchael WIson; (2) assisted in counting drug
nmoney; and (3) admtted his participation in the drug operation to
an | RS special agent. Again, a single agreenent nmay have as its
objective the selling of two different drugs. See Vasquez-
Rodri guez, 978 F.2d at 871 n.1. The evidence thus supported the
convi cti on.
On the gun count, Levels argues that there was no evidence
that he used any firearns in any phase of drug trafficking. He

clains that he lived in a rough neighborhood and that it is



consistent with the evidence that the three firearns seized from

hi s house could have been needed for protection. However, “use
does not require proof of actual use but sinply that the weapons
could have facilitated the drug offense. United States v. Pace, 10
F.3d 1106, 1117 (5th G r. 1993), cert. denied, 114 S. C. 2180
(1994). Furthernore, once again, the evidence need not exclude
every reasonabl e hypot hesis of innocence. Triplett, 922 F.2d at
1177. The evidence was therefore sufficient to support the
convi cti on.

On the school-yard count, Levels argues that the statute
refers to “secondary” schools and that the school at issue is a
“m ddl e” school. Therefore, he argues, the statute does not apply
to the given facts. The statute reads “public or private
el enentary, vocational, or secondary school, or a public or private
college, junior college or university, or a playground. . .7 21
US C § 860(a). In this context, it is evident that Congress
intended to give the statute w de breadth. The term “secondary
school” cones after “elenentary” school and therefore indicates
school s above the elenentary level, including mddle schools.
Therefore, the statute does apply to the mddle school in this

case.

4. Appell ant Cof f man:

Cof fman chall enges the sufficiency of the evidence on
Count 2 (possession), Count 8 (gun count), and Counts 12, 13, and
15 (tel ephone counts). The evidence supporting the possession

count included a styrofoamcool er containing drugs that was pl aced



outside the back door of Coffman’s apartnent by M chael WI son.
Because there was no proof that Coffnman ever had actual possession
of the drugs, the governnent sought to prove constructive
possession. Coffrman argues that there was insufficient evidence to
support a finding of constructive possession because “nere joint
occupancy” is not enough. United States v. Mergerson, 4 F.3d 337,
349 (5th Cir. 1993), cert. denied, 114 S. C. 1310 (1994).
However, in addition to the drugs in the cool er, drug paraphernalia
(including a scale with Coffman’s fingerprints on it) and drug
| edgers also were seized from the apartnent. Therefore, the
evi dence showed nore than nere joint occupancy and was sufficient
to support the conviction.

Cof fman’ s chal l enge to the conviction on the gun count is al so
W thout nerit. The verdict was supported by the seizure from
Cof fman’ s apartnment of an automatic pistol. Again, followng Fifth
Circuit precedent, this count does not require proof of actual use
but sinply that the weapon could have facilitated the drug of f ense.
Pace, 10 F.3d at 1117. Therefore, the evidence was sufficient.

Cof f man argues that the conversations which formthe bases for
the telephone counts were nerely “status reports” and were
therefore insufficient to support a conviction. United States v.
Gonzal es- Rodriguez, 966 F.2d 918, 922 (5th Gr. 1992). The
conversations consisted of (1) an attenpt to reconcile drug | edger
entries and anount discrepancies, (2) instructions on how to page
M chael WIlson, and (3) the need to nove the drugs because of

police surveillance. These conversations facilitated the ains of



the conspiracy. |d. More than the nere conveyance of information,
they constituted the actual conducting of the drug operation. The
evi dence was therefore sufficient to support the convictions.

B. Searches and Sei zures

1. The Cooler and Its Contents:

Wil e Cof fman was being detained in the parking |ot of
her apartnent conplex, a police detective saw M chael W1 son pl ace
a styrofoam cooler on the breezeway outside the rear exit of the
upstairs apartnment. Wthout a warrant, the detective retrieved the
cooler, which was found to contain cocaine. Coffman argues that
t he evi dence shoul d have been suppressed.

Coffman clainms that she had a reasonable expectation of
privacy in the wal kway. The property representative for the
apartnent conplex testified that the wal kways were not for the
general public’'s use. However, Coffrman did not have control over
who cane on the wal kway but was limted to controlling who cane in
her apartnent. Coffrman relies on United States v. Carriger, 541
F.2d 545 (6th Cr. 1976). |In Carriger, a tenant was held to have
a reasonabl e expectation of privacy in the hallway of his |ocked
apartnment buil ding. However, the breezeway and stairs in the
present case were neither enclosed nor | ocked. W hold that based
on these facts Coffman did not have a reasonabl e expectation of
privacy in the wal kway. Thus, Coffrman relinqui shed her interest in
the property. United States v. Colbert, 474 F.2d 174, 176 (5th
Cr. 1973). The cooler and its contents were therefore abandoned

property and were properly admtted into evidence. |d.



2. Wretapped Conversations:

Cof f man and Wayl and W1 son conplain that their notions to
suppress tape recordings of wretapped telephone conversations
shoul d have been granted. They argue that the conversations were
not “mnimzed” as required by law. 18 U S. C. 8§ 2518(5) and Tex.
Code Crim Proc. art. 18.20. The district court found that,
considering the drug jargon used, multiple objects discussed, and
close nonitoring by the required interim reports to a state
district judge, there had been reasonable conpliance with the
m nim zation requirenent. A district court’s determ nation of
whet her a certain practice, under the circunstances, is reasonabl e
is a factual determnation subject to the clearly erroneous
standard of review United States v. Mody, 977 F.2d 1425, 1433
(11th Cr. 1992), cert. denied, 113 S. C. 1948 (1993). The
district court’s finding of reasonableness in this case is not
clearly erroneous.

3. Il egal Detention:

Police officers went to Motor Market because a wiretap
revealed that Mchael WIson was informng nenbers of the
conspiracy to destroy evidence. Wayland WI son conpl ains that he
was illegally detained at Mtor Market and that therefore the
district court should have granted his notion to suppress evi dence
and statenents gathered. However, the detention of Wayl and WI son
was necessary to prevent the destruction of evidence while a search
warrant for Mtor Market was obtained. Sufficient probable cause

and exigent circunstances existed to justify the detention. See



United States v. Hultgren, 713 F.2d 79, 87-88 (5th Cr. 1983).
Furt hernore, once he was detai ned, Wayl and W1l son consented to the
search and nmade voluntary statenents concerning his invol venent
with drug trafficking. Because the initial detention was not
illegal, the consented-to search and voluntary statenents were al so
valid. See id.

4. Conti nued Questioning After Request to End I nterview

Wayl and W/l son conplains that officers continued to
question himafter he requested to termnate the interview. After
Wayl and W1 son stated that he wanted to go hone, an | RS agent asked
Wayl and Wlson if he could ask a few nobre questions. Wayl and
W son responded that he could. The district court concluded that
the statenents were voluntary and not the result of coercion. W
agr ee. Wayl and W1 son was given the Mranda warnings, he stated
that he understood them and he never asked for an attorney. At
one point he did ask to go hone, but he then consented to further
guesti oni ng. There was no evidence of any coercion whatsoever
Moreover, even if the continued questioning were inproper, the
initial portion of the statenent woul d not be affected by the | ater
indication of a desire to stop the interview Addi tionally,
Wayl and WIlson’s extensive involvenent in the conspiracy was
established by other evidence, and any error in this regard was
har m ess. See United States v. Arce, 997 F.2d 1123 (5th Gr.
1993).

10



B. Doubl e Jeopardy

1. Lesser -1 ncluded Of enses:

Level s argues that possession with intent to distribute
is a lesser-included offense of the school-yard statute. Cl ark
contends that conspiracy is a lesser-included offense of the
school -yard statute. Clark and Wayland WIlson claim that the
t el ephone counts are |esser-included offenses of the conspiracy
charge. Therefore, they argue, the convictions on these charges
resulted in nultiple punishnents for the sanme conduct in violation
of the doubl e jeopardy cl ause.

Two crimes are to be treated as the sanme offense unl ess each
crinme requires proof of an additional elenent that the other does
not require. Blockburger v. United States, 284 U S. 299, 304, 52
S. C. 180 (1932). Each of these crinmes contains at |east one
el emrent not found in the others. Because they require different
el ements of proof, there is no doubl e jeopardy violation.

2. Admnistrative Forfeiture:

Wayl and W1son, O ark, and Coffrman argue that their property
was admnistratively forfeited prior to sentencing, and that
therefore additional punishnent violated the double jeopardy
cl ause. However, the forfeiture was not contested, and we have
recently held that “a summary forfeiture, by definition, can never
serve as a j eopardy conponent of a double jeopardy notion.” United
States v. Arreol a-Ranps, 60 F.3d 188 (5th G r. 1995). Therefore,

this argunent is without nerit.
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D. Sentencing |ssues

1. hj ect Specific Verdict Form

G ark, Levels, and Wayl and W1 son argue that the district
court should have granted requests for an object specific jury
charge with respect to the conspiracy count. The conspiracy charge
had three separate objects for cocaine, crack cocaine, and
marijuana. Appellants argue that the general formof “guilty” or
“not guilty” precluded the jury fromdeterm ning of which specific
obj ect or objects they were guilty.

However, a jury’s verdict is not invalidated by the failure to
submt a special verdict formfor a conspiracy count with nmultiple
objects. United States v. Fisher, 22 F.3d 574 (5th Gr.), cert.
denied, 115 S. . 529 (1994). |In other words, a conviction on a
mul ti pl e-obj ect conspiracy count may stand if there is sufficient
evi dence to support a conviction for conspiracy to acconplish any
of the charged objects. Giffinv. United States, 502 U. S. 46, 112
S. . 466 (1991). Therefore, the use of the general formdoes not
invalidate the verdicts.?

2. Application of Sentencing Guidelines:

G ark, Levels, and Wayl and W son argue that the district
court’s application of the sentencing guidelines was an i neffective

means of avoiding error caused by the general verdict form

1 Appel l ants attenpt to distinguish these cases on the grounds
that an object-specific verdict form was not requested in those
cases, Wwhereas they requested such a form Even if that were a
valid distinction, the form Appel |l ants requested was erroneous in
that it did not provide the jury the opportunity to convict on nore
t han one object of the conspiracy.

12



Puni shnment for a conviction of a nultiple conspiracy may not exceed
the statutory maximum for the offense carrying the | east severe
penalty. United States v. Cooper, 966 F.2d 936 (5th Gr.), cert.
denied, 113 S. C. 481 (1992). Thus, if the court sentences the
def endant based upon the object of the conspiracy carrying the
| ower sentence, then any error is avoided. United States v. Owens,
904 F.2d 411 (8th Gr. 1990). The district court limted the
sentence on the Count 1 conspiracy to the maxinmum statutory
sentence for the object offense providing the |east severe
puni shment (60 nonths for a marijuana conspiracy conviction).
Thus, under Cooper and Owens, any error was avoi ded.

3. Determ nation of Drug Quantity:

Under the sentencing guidelines, a defendant who
participates in a drug conspiracy is accountable for the quantity
of drugs which is attributable to the conspiracy and reasonably
foreseeable to the individual defendant. United States .
Mtchell, 31 F.3d 271, 277 (5th Gr.), cert. denied, 115 S. C. 455
(1994). The commentary to 8§ 1B1.3 of the sentencing guidelines
expl ains that “a defendant is accountable for the conduct (acts and
om ssions) of others that was both: (I) in furtherance of the
jointly undertaken crim nal activity; and (ii) reasonably
foreseeable in connection with that crimnal activity.” Cof f man
and Wayl and W1l son argue that the district court failed to nake a
finding as to the scope of the jointly undertaken activity.

The district court found that “during the conspiracy the

conspirators manufactured or distributed with possession wth
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intent to distribute or distributed in excess of 50 kilograns of
cocai ne base.” Furthernore, the addendum to the presentence
report, adopted by the district court, stated that as to each
Appel lant “the jury found the defendant knew the purpose of the
conspiracy and wllfully joined in it with the specific intent to
further its illegal purpose.” These statenents constitute a
sufficient finding of the scope of the jointly undertaken activity
attributable to Wyl and Wl son and Coffran. See United States v.
Smth, 13 F.3d 860, 865 (5th Cr.), cert. denied, 114 S. . 2151
(1994) .

4. Constitutionality of Sentencing Provisions:

G ark, Levels, and Wayl and W son argue that the rel evant
sentenci ng provi sions are unconstitutional due to the disparity in
sent enci ng between crack cocai ne and powder cocaine, in violation
of the Eighth Amendnent’s prohibition against cruel and unusua
puni shnent . However, this court has rejected such a chall enge.
Fisher, 22 F.3d at 579-80 (“The inpact of crack cocaine is
devast ating; Congress’ decision to punish nore severely those who
traffic init is well warranted.”).

E. Ineffective Assistance of Counsel and Plain Error

Levels argues that his trial counsel nmade several serious
errors at trial. Specifically, Levels conplains that his trial
counsel failed to (1) nove to suppress Levels' statenent to the
governnent; (2) object to a governnent wtness being permtted to
testify as to that statenent; (3) nove to strike this testinony or

move for a mstrial or acquittal; and (4) object to the testinony

14



of two witnesses about the distance from Levels' residence to the
school yard. Levels also argues that the district court commtted
plain error in admtting hearsay testinony on the distance from
Level s' residence to the school yard, even in the absence of an
obj ecti on.

As to the ineffective assistance of counsel claim these
clains are resol ved on direct appeal only in "rare cases" where the
record allows a fair evaluation of the nerits. United States v.
Hi gdon, 832 F.2d 312, 313-14 (5th Gr. 1987), cert. denied, 484
U S 1075 (1988). 1In the present case, the i ssue was not raised in
the district court, and thus no record has been made. Levels is
entitled to raise the issue only in a proper notion for habeas
corpus relief where the record can be adequately devel oped.

As to the plain error argunent, an appellant who raises an
issue for the first tinme on appeal has the burden to show that
there is actually an error, that it is plain, and that it affects
substantial rights. United States v. A ano, 113 S. C. 1770, 1777-
78 (1993). If these factors are established, the decision to
correct the forfeited error is within our sound discretion, and we
Wil not exercise that discretion unless the error seriously
affects the fairness, integrity, or public reputation of judicial
proceedings. 1d. at 1778. W find no error in the adm ssion of
this testinony that woul d have affected the fairness, integrity, or

public reputation of the district court’s proceedi ngs.
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F. Inproper Limting of Cross Exam nation

Wayl and W1 son argues that the district court inproperly
limted his cross exam nation of a governnent w tness concerning
her understandi ng of the sentencing guidelines. The wtness was
Li nda Lane, a co-defendant |isted on the indictnment who had reached
an agreenent with the governnent that allowed her to plead to a
t el ephone count with a four-year exposure with the prom se that the
governnent would file a downward departure notion under the
sentenci ng guidelines if she cooperated. During cross exam nati on,
Wayl and W1l son attenpted to ask Lane about her know edge of her
potential guideline w thout cooperation as opposed to her guideline
expectation based on her cooperation wth the governnent. The
district court refused to allow this cross exam nation. Wyl and
Wl son made a proper offer of proof.

The jury was nmade aware of the lengthy sentences that were
possi bl e under the counts against Lane to be dism ssed under the
pl ea agreenent, as well as the fact that her cooperation m ght
result in the filing of a notion further reducing her exposure.
Therefore, the limtation of the additional information was not a
cl ear abuse of the district court’s discretion. United States v.
Bryant, 991 F.2d 171, 175 (5th Gr. 1993). Additionally, even if
there were error, it was harmess. United States v. Cooks, 52 F. 3d
101 , 104 (5th Cir. 1995).

G Comment on Failure to Testify
Wayl and W1 son conplains that the district court inproperly

overruled his objection to an FBlI agent allegedly comenting on
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Wayl and Wlson's failure totestify. During cross exam nation, the
agent answered a question with, "I think the best evidence rule
woul d be to have Wayland W1 son answer that question."” \Wayland
Wl son argues that the jury was left to consider why he did not
take the stand and testify.

The coment did not have a clear effect on the jury and
therefore reversal is not warranted. United States v. Montoya-
Otiz, 7 F.3d 1171, 1178 (5th Gr. 1993). Moreover, the district
court instructed the jury inits charge that Wayl and W1| son was not
required to testify and that no inference could be drawn from his
el ection not to testify. The answer was not manifestly i ntended as
a comment on Wayland Wlson's failure to testify, and there is no
indication that it had a clear effect on the jury. | d.
Furthernore, the jury instruction and fact that the trial was
| engt hy and conpl ex render any error harm ess. |Id.

H Constitutionality of School -Yard Statute

Levels argues that the school-yard statute is an
unconsti tutional extension of Congress' regul atory powers under the
Comrerce Clause. The Ninth Crcuit has rejected such an argunent
in United States v. Thornton, 901 F.2d 738 (9th Cir. 1990). The
Fifth Grcuit has al so recogni zed that "[t] he Congressional intent
of this chapter is clear; drug trafficking affects interstate
commerce." United States v. Gllo, 927 F.2d 815, 823 (5th Cr.
1991). Levels argues that the activities were "purely local," yet
offers no authority to rebut the statenent of congressional

findings in Thornton and GGll o. Based on those congressional
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findings, the statute is within Congress' commerce power. See
also, United States v. Lopez, 2 F.3d 1342, 1366-67 n.50 (5th Cr
1993) (noting that the school-yard statute is based on federa
authority over intrastate as well as interstate narcotics
trafficking), aff’d, 115 S. . 1624 (1995).

Finding no nerit in Appellants’ remaining argunents, we do not
address them here.

Therefore, the verdicts and sentences are AFFI RVED
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