IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9006

FLETCHER THOVAS MANN,
Peti ti oner- Appel | ant,
V.
WAYNE SCOTT, Director
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(Decenber 21, 1994)
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
KING Circuit Judge:

Fl etcher Thomas Mann, a Texas death row i nmate convicted of
capital nurder, appeals the district court's denial of his
petition for a wit of habeas corpus. For the reasons set forth

below, we affirm

| . PROCEDURAL POSTURE
Mann was convicted of the 1981 nurder of Christopher Lee

Bat es and sentenced to death by a Texas jury. Mann's conviction



was affirmed by the Texas Court of Crimnal Appeals on Cctober
22, 1986. Mann v. State, 718 S.W2d 741 (Tex. Crim App. 1986).

The United States Suprene Court denied certiorari on April 6,

1987. Mann v. Texas, 481 U.S. 1007 (1987).

Mann began a col lateral attack on his conviction by filing
his first petition for a wit of habeas corpus and stay of
execution in the Crimnal District Court of Dallas County, Texas;
the judge recommended that Mann's petition be denied on the
merits. On June 23, 1987, the Texas Court of Crim nal Appeals
accepted the state trial court's recommendati on and deni ed Mann's
petition in an unpublished opinion. The sane day, Mann filed a
petition for a wit of habeas corpus in the United States
District Court for the Northern District of Texas. The district
court granted a tenporary stay of execution, but ultimtely found

Mann's petition to be neritless. Mnn v. Lynaugh, 688 F. Supp.

1121 (N.D. Tex. 1987). Mann next filed notice of appeal to this
court, which dism ssed the appeal because it was not tinely

filed. Mann v. Lynaugh, 840 F.2d 1194 (5th Cr. 1988).

On June 17, 1988, Mann filed a notion for relief from
j udgnent pursuant to Rule 60(b) of the Federal Rules of Cvil
Procedure, claimng that his trial counsel's negligent failure to
file atinmely appeal should not deny himhis right to appellate
review. VWiile Mann's 60(b) notion was pending in federal
district court, Mann sinultaneously filed another petition for a

writ of habeas corpus with the Texas Court of Crim nal Appeals.



The federal district court granted Mann's 60(b) notion,
staying his execution; it also retained jurisdiction over the
case and directed Mann to exhaust state court renedies on certain

new clainms. Mnn v. Lynaugh, 690 F. Supp. 562 (N.D. Tex. 1988).

The Texas Court of Crim nal Appeals dismssed Mann's petition

W t hout prejudice on grounds that Mann was required by state | aw
to first seek relief fromthe state trial court. Mann filed his
petition with the state trial court on July 12, 1988; however,
the state trial court abstained on grounds of comty because the
federal district court still retained jurisdiction.

On Novenber 10, 1988, the federal district court lifted its
stay of Mann's execution, thereby relinquishing its jurisdiction
over the case and freeing the state courts to proceed. Mann then
refiled his habeas petition in state court. On January 10, 1989,
i n an unpublished opinion, the Texas Court of Crim nal Appeals
denied relief on the recommendation of the state trial court.
Since there was no | onger any stay order in effect, Mann's
execution was schedul ed for Decenber 5, 1990.

Mann next sought and received a stay of execution and | eave
to reinstate his federal habeas petition in the federal district
court.! The federal magistrate to whom Mann's case was assi gned

recommended that relief be denied. On Septenber 7, 1993,

! The state does not argue that Mann's second federal habeas
petition constituted an abuse of the wit in violation of
Mcd eskey v. Zant, 499 U S. 467 (1991), perhaps on the theory
that the district court's withdrawal of its original opinion
precl udes such an argunent. W express no opinion on the nerits
of such a theory had it been argued.
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followng a de novo review, the federal district court concurred
with the magi strate and entered final judgnent denying relief.
Mann then filed a tinely notice of appeal. Shortly thereafter,
the district court issued a certificate of probable cause. For

the reasons set forth below we affirm

1. FACTUAL BACKGROUND

In the early evening hours of Septenber 11, 1980, Mann and
Martin David Verbrugge knocked on the door of a Dallas apartnent
shared by Christopher Bates and Robert Matzig, who were watching
a football gane with their friend Barbara Hoppe. Wen Matzig
answered the door, Mann and Ver brugge brandi shed pistols and
forced their way inside. Bates and Matzig were instructed to lie
on their stomachs on the living roomfloor and were bound at the
arns and |l egs. Mann and Ver brugge went through their pockets and
took their noney. Hoppe was taken into the bedroom where she
was beaten, raped and stabbed to death.

Mann exited the bedroom and pointed a gun at the back of
Mat zig's head. WMatzig pleaded for his |life, offering to wite
Mann a check for the full anmount in his account. Mann and
Ver brugge agreed and ordered Matzig to wite several smaller
checks and cash them at | ocal grocery stores. Over the next
several hours, the four nen drove around Dallas in Matzig's car,
attenpting to cash Matzig's checks. Bates and Matzig were held
under gunpoint the entire tine. Due to the |late hour, Matzig was

able to cash only about $75.00 worth of checks. Matzig wote a



final check in the anount of $1,000 which was to be cashed by
Mann or Verbrugge the foll ow ng norning.

Mann directed Matzig to drive to a secluded area. Wen Mann
and Verbrugge alighted fromthe car, Matzig attenpted to drive
away, but the car stalled. Mann and Verbrugge forced Matzig and
Bates fromthe vehicle, took theminto the woods, and ordered
themto lie on their stomachs. WMatzig saw Mann standi ng over
Bat es' head, preparing to shoot. Matzig tried to run away, but
he tripped and fell. Bates was shot in the back of the head with
a .38 revolver. WMatzig was shot in the neck with a .38 revol ver
and was severely wounded, but still alive. WMtzig heard the
gunshots, but he did not see who pulled the trigger. Mnn and
Verbrugge fled the scene in Matzig's car. Meanwhile, Matzig
craw ed to a nearby bulk mail center and was rescued. Fearing
that Matzig was not dead, Mann and Verbrugge returned to the
scene to finish the job; however, the authorities had already
arrived on the scene, and the two fled once again.

Mann was charged with nurdering Bates in the course of
robbing Matzig, a capital crinme under Texas |law. Tex. PenaL CoDE

ANN. 8 19.03(a)(2) (West 1994).2 Pursuant to article 37.071 of

2 Section 19.03 states in relevant part:
(a) A person conmts an offense if he commts nurder
as defined under Section 19.02(b)(1) and:

(2) the person intentionally conmts the nmurder in the
course of commtting or attenpting to commt ki dnapping,
burgl ary, robbery, aggravated sexual assault, arson, or
obstruction or retaliation

Tex. PENAL CopE ANN. 8 19.03 (West 1994).
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the Texas Code of Crimnal Procedure, the jury answered each of



three special issues® in the affirmative, and Mann was sentenced

3 The three special issues are set forth in article 37.071
of the Texas Code of Crim nal Procedure which, at the tine of
Mann's offense, read in rel evant part:

Procedure in a capital case

(a) Upon a finding that the defendant is guilty of a
capital offense, the court shall conduct a separate
sentenci ng proceeding to determ ne whether the defendant shal
be sentenced to death or life inprisonment. The proceeding
shal |l be conducted in the trial court before the trial jury as

soon as practicable. In the proceeding, evi dence may be
presented as to any matter that the court deens relevant to
sentence. This subsection shall not be construed to

aut hori zed the introduction of any evidence secured in violation
of the Constitution of the United States or of the State of

Texas. The state and the def endant or his counsel shall be
permtted to present argunent for or against sentence of
deat h.

(b) On conclusion of the presentation of the evidence,
the court shall submt the following issues to the jury:

(1) whether the conduct of the defendant that caused
the death of the decedent was conmtted deliberately and
with the reasonabl e expectation that the death of the

deceased or another would result;

(2) whether there is a probability that the defendant
would commt crimnal acts of violence that would constitute
a continuing threat to society; and

(3) if raised by the evidence, whether the conduct of
the defendant in killing the deceased was unreasonable in
response to the provocation, if any, by the deceased.

(e) if the jury returns an affirmative finding on each
i ssue submtted under this article, the court shall sentence
the defendant to death. |If the jury returns a negative
finding on any issue submtted under this article, the court
shal | sentence the defendant to confinenent in the Texas
Departnent of Corrections for |ife.

TeEx. CooE CRIM PrRoC. ANN. art. 37.071 (West 1981).

It should be noted that article 37.071 has since been
revised, but the revisions apply only to offenses conmtted after
Septenber 1, 1991. See Tex. CooE CRM Proc. ANN. art. 37.071(1)
(West Supp. 1994).



to death by lethal injection

I11. STANDARD OF REVI EW
In considering a federal habeas corpus petition presented by
a prisoner in state custody, federal courts nust generally accord
a presunption of correctness to any state court factual findings.
See 28 U.S.C. § 2254(d). We review the district court's findings

of fact for clear error, but decide any issues of |aw de novo.

Barnard v. Collins, 958 F.2d 634, 636 (5th Gr. 1992), cert.
denied, 113 S. C. 990 (1993); Hunphrey v. Lynaugh, 861 F.2d 875,

876 (5th Gir. 1988), cert. denied, 490 U.S. 1024 (1989).

V. ANALYSI S

Mann posits eight argunents in his petition to this court:
(1) his confession was obtained in violation of his Sixth
Amendnent right to counsel; (2) the trial court's failure to
instruct the jury on the | esser included offense of nurder
violated his Fourteenth Amendnent right to due process; (3) the
Texas sentencing statute unconstitutionally prevented himfrom
introducing mtigating evidence at trial; (4) the trial court
unconstitutionally excluded certain venire nenbers for cause; (5)
the prosecutor's closing coments regarding the word "del i berate"
in the Texas capital sentencing statute violated state | aw and
rendered his conviction constitutionally defective; (6) his trial
counsel was constitutionally ineffective; (7) the prosecutor's

cl osing argunent unconstitutionally msled jurors into believing



that they were not responsible for inposing the death sentence;
and (8) the federal district court erred by refusing to hold an
evidentiary hearing regarding certain mtigating evidence. W

anal yze each of these clains.

A, Sixth Arendnent Ri ght to Counsel.

Mann argues that the state trial court erred in allowing his
confession to be placed before the jury because it was obtained
in violation of his Sixth Arendnent right to counsel.
Specifically, Mann contends that the police know ngly
circunvented his right to have counsel present during his

interrogation in violation of Maine v. Multon, 474 U S. 159

(1985).

1. Factual Background.

A brief recitation of the events |eading up to Mann's
confession is required in order to fully evaluate his claim |In
June 1981, the Dallas police | earned that Mann was being held in
custody in Bulitt County, Kentucky, on an unrel ated rape charge.
Det ective CGholston of the Dallas Police Departnent travelled to
Kentucky to serve arrest warrants on Mann and to attenpt to
interview him

Upon his arrival in Kentucky, Detective Gholston read Mann
his Mranda rights and infornmed Mann that he wanted to speak with
himfollow ng his arrai gnnent on the Texas charges. The Kentucky
court appointed a | ocal attorney, Sean Del ahanty, to represent

Mann at the arraignment. Follow ng the arraignnent and



consultation with Mann, Del ahanty infornmed Ghol ston that Mann was
willing to talk, but only if Delahanty were present and asked the
questions. Cholston rejected these terns. Delahanty remai ned at
the jail until the close of visiting hours, hoping to ward off

an interrogation of Mann.

Later that afternoon, officer Ronnie Popplewel!l of the
Bulitt County Sheriff's Departnent told CGhol ston that he intended
to transport Mann to a hospital in Louisville (approximtely 25
mles away) in order to obtain a bl ood sanple for use in the
Kent ucky rape charge. Gholston, who had | ost his |uggage on the
flight fromDallas to Louisville, asked Popplewell if he could
ride along and stop at the airport to check on his |uggage.

Poppl ewel | agreed, and the trio set off for Louisville with
Poppl ewel | behi nd the wheel, and Ghol ston and Mann in the back
seat .

There is conflicting trial testinony as to precisely what
conversation took place during the trip to Louisville. Ghol ston
and Popplewel|l testified that Mann initiated conversation
regardi ng the Texas charge and that he was curious to know what
information the police had regarding that crinme. Conversely,
Mann testified that he told Gholston that he did not want to talk
and that he wanted a | awer, but was told that he did not need
one.

Once the trio returned to the police station in Bulitt
County, several facts are undisputed: (1) GCholston called the

Dal | as Police Departnent and asked them not to question Mann's
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nmot her; (2) Ghol ston asked Mann if he would like to nake a
statenent, to which Mann responded affirmatively; (3) CGhol ston
read Mann his Mranda rights and asked Mann if he understood
them including his right to counsel; (4) Mann stated that he
under st ood each of his Mranda rights; (5 Mann nmade an oral
confessi on which was sinultaneously transcribed in | onghand by
Poppl ewel | ; (6) Popplewell typed the confession and presented it
to Mann; (7) the typed confession was read out |oud to Mann to
ensure its accuracy; (8) the top of each page of the typed
confession contained a recitation of the Mranda warnings and a
statenent that those rights were being know ngly, intelligently,
and voluntarily waived;* (9) Mann read the confession and si gned

each of the four pages.

4 The confession was typed on a preprinted voluntary
statenent form which contained the following recitation at the
top of each page:

| amgiving this statenent to J.M Ghol ston . D.
2297 , who has identified hinself as Peace Oficer of the

City of Dallas, Texas, and he has duly warned ne that | have

the foll ow ng rights: that | have the right to remain

silent and not nmake any statenent at all; that any statenent
| make may be used against ne at ny trial; that any

statenent | nmake may be used as evidence against ne in

court; that | have the right to have a | awer present to

advise ne prior to and during any questioning; that if | am
unable to enploy a | awer, | have the right to have a | awer
appointed to advise ne prior to and during any questi oni ng
and that | have the right to termnate the interview at any
tine.

Prior to and during the naking of the statenent, | have

and do hereby knowingly, intelligently, and voluntarily

wai ve the above explained rights and | do nake the foll ow ng

voluntary statenent to the aforenenti oned person of nmy own

free will and wi thout any prom ses or offers of |eniency or
favors, and w thout conpul sion or persuasion by any person
or persons whomsoever:

11



2. Standard of Review
Whet her a constitutional right has been wai ved-- including
the Sixth Anendnment right to counsel-- is a question of federal

| aw over which we have plenary review power. Brewer v. WIIlians,

430 U. S. 387, 397 n.4 (1977); Self v. Collins, 973 F.2d 1198,

1204 (5th Gir. 1992), cert. denied, 113 S. C. 1613 (1993).

However, in the interest of comty, federal courts nust presune
the correctness of underlying state court factual determ nations
absent proof of sone defect in the factfinding process. 28

U S.C. § 2254(d); Sumner v. Mata, 449 U S. 539, 547 (1981).

We do not lightly find a waiver of a constitutional right.
Courts nust "indulge in every reasonabl e presunption agai nst

wai ver," Brewer, 430 U S. at 404; thus, the state bears the
burden of proving that an "intentional relinquishnment or

abandonnent” of the right has occurred. [d. (quoting Johnson v.

Zerbst, 304 U S. 458, 464 (1938)). \Wiether a voluntary, know ng,
and intelligent waiver of constitutional rights has occurred is
determ ned according to the totality of the circunstances,

i ncl udi ng the background, experience, and conduct of the accused.

Edwards v. Arizona, 451 U. S. 477, 482 (1981).
Thus, in the case at hand, the state bears the burden of
proving that Mann knowi ngly, intelligently, and voluntarily

wai ved his Sixth Anmendnent right to counsel.®> W nust therefore

> The parties do not dispute that the Sixth Anrendnent ri ght
to counsel had attached in this case. W agree that this is the
correct conclusion. See United States v. Gouveia, 467 U. S. 180
(1984) (arraignnment signals initiation of adversarial proceedings
necessary to trigger the Sixth Amendnent); Barnhill v. State, 657
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|l ook to the totality of the circunstances to determne if a valid
wai ver occurred.

3. Analysis.

The state argues that Edwards v. Arizona, 451 U S. 477

(1981), provides the contours of analysis regardi ng waiver of the
Si xth Amendnent right to counsel. |In Edwards, the Suprenme Court
held that interrogation of the accused must cease upon invocation
of his Fifth Anmendnent-- not Sixth Amendnent-- right to counsel,
unl ess the accused "initiates further conmmuni cation, exchanges,

or conversations with the police.”" 1d. at 485. In Mchigan v.

Jackson, 475 U. S. 625 (1986), the Court extended the Edwards
prophylactic "no further interrogation” rule to the Sixth
Amendnent context. The Court held that "if police initiate
interrogation after a defendant's assertion, at an arrai gnnent or
simlar proceeding, of his right to counsel, any waiver of the
defendant's right to counsel for that police-initiated
interrogation is invalid." [d. at 636.

We assune in this case that Mann had asserted his right to
counsel prior to the tine his confession was obtai ned, and the
parties do not contend otherwi se. Thus, the rule of Jackson
prohi bited "police-initiated interrogation” of Mann. At the
cl ose of the suppression hearing that preceded Mann's trial, the
state trial court nmade these oral findings:

THE COURT: Al right. First off, the Court wll
observe that all of the testinony establishes that the

S.W2d 131 (Tex. Crim App. 1983) (adversarial proceedi ngs begin
in Texas wiwth filing of crimnal conplaint).
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confession was freely and voluntarily given. Further,
it wll be the ruling of the Court that the giving of
the confession was not tainted in any way by any
conduct of any | aw enforcenent officer.

Further, the Court will find specifically that,
under the believable testinony, that [sic] the
conf ession was obtained fromthe defendant at a tine in
whi ch he was voluntarily willing to talk and was not

requesting an attorney or objecting to being
i nterrogat ed.

|"'mgoing to allow the statenent to be admtted
for the jury's consideration.

The district court concluded that in making these findings, the
state trial judge necessarily found that Mann initiated the
conversations with Grol ston during the trip to Louisville.
Although it is difficult to reach that concl usi on when exam ni ng
only the findings thenselves, when we | ook at those findings in
the context of the argunent made by Mann's counsel, we agree.
Mann's counsel argued to the state trial judge that the Suprene

Court cases of Edwards, Rhode Island v. Innis, 446 U. S. 291

(1980), and Brewer v. WIllians, 430 U. S. 387 (1977), inposed an

initiation requirenent in the Sixth Anendnent context whereby the
state was required "to desist approaching [Mann] any further,"
once Mann's Sixth Amendnent right to counsel had attached.
Mann' s counsel contended that by approachi ng Mann outsi de the
presence of counsel the police "were specifically going against
the tenets of those cases."

Agai nst the backdrop of that argunent, and faced with a
conflict in the testinony about who initiated the conversation
which led to Mann's confession, the district court believed that

14



the state trial court had credited the testinony of the police
officers and inplicitly found that Mann had initiated the
conversation.® See Marshall v. Lonberger, 459 U S. 422 (1983)

(court is presuned to have inplicitly found facts necessary to
support its conclusions). The district court also noted that the
state trial court explicitly found that Mann waived his right to
consult with his attorney or to have him present when the
confession was given. Again, in the context of the testinony and
the argunent of Mann's counsel, we agree. These factual findings
are entitled to a presunption of correctness pursuant to 28
U S C 8§ 2254(d), and Mann has offered no evi dence to overcone
this presunption. Thus, Mann's Si xth Anendnent claimnust fail.
Mann's counsel argues that the key issue regardi ng waiver in
this case is not whether Mann "initiated" any conversation with
police, but whether the state notified Mann's counsel prior to
engaging in interrogation and obtaining the confession, as Mann's
counsel testified he had requested. As authority for that

proposition, Mann cites Maine v. Muwulton, 474 U S. 159 (1985),

whi ch condemns "knowi ng[] circunventi[on] [of] the accused's
right to have counsel present in a confrontation between the
accused and a state agent." |d. at 176. Neither Miine nor any
ot her case that predates the denial of Mann's petition for

certiorari stands for the proposition that the Sixth Arendnent is

6 This fact al one distinguishes Mann's case from Fel der v.
McCotter, 765 F.2d 1245 (5th G r. 1985), cert. denied, 475 U S
1111 (1986), on which Mann pl aces heavy, but unavailing,
reliance. |In Felder, we enphasized that Felder had not initiated
the interviewwth the police. |1d. at 1249-50.
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vi ol ated when the police accept a defendant's invitation to
engage in conversation about the crinme without first notifying

t he defendant's counsel, even when the defendant's counsel has
demanded that he be so notified. Wre we to adopt such a rule,
it would create a "new rule" of constitutional |aw under Teaque
v. Lane, 489 U. S. 288 (1989) (per curiam, and its progeny.

Under Teaque, a "new rule" is one which was not "dictated by
precedent existing at the tine the defendant's conviction becane

final." 1d. at 301; see also Gahamyv. Collins, 113 S. C. 892,

897 (1993). Unless a reasonable jurist hearing petitioner's
claimat the tinme his conviction becane final "would have felt
conpel l ed by existing precedent” to rule in his favor, we are
barred from now doi ng so under the edict of Teaque and its

progeny. Saffle v. Parks, 494 U. S. 484, 488 (1990); G aham 113

S. . at 898. W are not persuaded that a reasonable jurist
hearing Mann's claimat the tinme his conviction becane final
woul d have felt conpelled to rule in his favor; accordingly, we

are barred from doing so. ’

B. Failure to Provide Lesser |Included Ofense I nstruction.
Mann next contends that his Eighth and Fourteenth Anendnment

rights were violated when the state trial court refused a

’ Mann recogni zes that our opinion in Self v. Collins, 973
F.2d 1198 (5th Cr. 1992), cert. denied, 113 S. C. 1613 (1993),
held that "[a] defendant [who is represented by counsel] may
wai ve his [Sixth Anmendnment] right to counsel w thout notice to
counsel ." [|d. at 1218. Mann argues that Self is wongly
deci ded. W disagree, but in any event we are bound.
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requested jury instruction on the | esser included offense of

mur der . In the sem nal case of Beck v. Al abamm, 447 U.S. 625

(1980), the Suprenme Court held that an instruction regarding a

| esser included offense is constitutionally required in capital
cases "when the evidence unquestionably establishes that the
defendant is guilty of a serious, violent offense-- but |eaves
sone doubt with respect to an elenent that would justify
conviction of a capital offense.” |[|d. at 637. Later, in Hopper
v. Evans, 456 U. S. 605 (1982), the Suprene Court clarified that
"Beck held that due process requires that a | esser included

of fense instruction be given when the evidence warrants such an
instruction. But due process requires that a | esser included

of fense instruction be given only when the evidence warrants such
an instruction.” 1d. at 611. Thus, our task is to determ ne
whet her "the jury could rationally acquit on the capital crine

and convict for the noncapital crine." Cordova v. Lynaugh, 838

F.2d 764, 767 (5th Cir.), cert. denied, 486 U S. 1061 (1988);

accord Hopper, 456 U S. at 612; Keeble v. United States, 412 U. S.

205, 208 (1973). W conclude that no rational jury could have
acquitted Mann on the capital nurder charge and convicted himon
a noncapital murder charge; thus, failure to provide an
instruction as to the lesser included offense of nurder did not
violate Mann's constitutional rights.

Mann was charged with the capital crinme of "intentionally
commt[ting] [] murder in the course of commtting or attenpting

to commt . . . robbery." Tex. PeNnaL CobE ANN. 8§ 19.03(a)(2) (West
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1994). Mann argues that a jury could rationally have acquitted
himof this capital crinme because the state failed to prove,
beyond a reasonabl e doubt, that the murder of Bates occurred "in
the course of commtting or attenpting to conmt . . . robbery,"”
within the neaning of 8 19.03(a)(2). Specifically, Mann contends
that there is a reasonabl e doubt as to whether the robbery of
Mat zi g was "conpl eted" by the tine Bates was nurdered. W
decline to accept such a tortured interpretation of the Texas
stat ute.

The | anguage "in the course of" has been construed to nean
conduct that occurs in an attenpt to commt, during the

comm ssion, or in imediate flight after an attenpt or actual

comm ssion of robbery. Barnes v. State, 845 S.W2d 364, 367

(Tex. Crim App. 1992); Fierro v. State, 706 S.W2d 310, 313

(Tex. Crim App. 1986); Rles v. State, 595 S.W2d 858, 862 (Tex.

Crim App. 1980) (en banc); cf. Texas PENaL CobE ANN. 8§ 29. 01(1)

(West 1994) (providing an anal ogous definition to the phrase "in
the course of commtting theft"). Robbery, by statutory
definition, is essentially "theft plus"-- nanely, it is theft
acconpl i shed by the use of physical force or threats of bodily
injury. See Texas PENaL CobE ANN. § 29.01(a) (West 1994). Thus, in
order for a nurder to be "in the course of" robbery it nust be
"in the course of" commtting a theft by force or threats of
bodily injury. Id.

The key issue in this case, therefore, is whether a rational

jury could have found that Mann was not "in the course of
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conmtting theft" at the tinme of Bates' nurder.® Under either of
two alternative, independent grounds, we conclude that no
rational jury could find that the theft had been "conpl eted" at
the tinme Bates was nurdered.

First, the Texas Court of Crim nal Appeals has construed the
phrase "in the course of" to include nurder that occurs during a
conti nuous assaultive action, even if the nmurder occurs at a
different tinme or place than the robbery:

[ We cannot subscribe to the Legislature an intent to
provide for capital nmurder . . . only where the killing t akes
pl ace at the sanme place and about the sane tine of the
robbery and permt a defendant who has commtted a robbery to
escape capital nurder charges where he renoves the robbery
victimfromthe scene and takes himor her to anot her pl ace
and there kills the victimto prevent the victinm s testinony.

More v. State, 542 S.W2d 664, 675 (Tex. Crim App. 1976), cert.
deni ed, 431 U.S. 949 (1977).

Furthernore, in Dorough v. State, 639 S.W2d 479, 480-81

(Tex. Crim App. 1982), the Texas Court of Crim nal Appeals
clarified that when significant elenents of the enunerated felony
continue uninterrupted, the enunerated felony is kept "alive" for
purposes of the felony nurder statute. |d. For exanple, in

Dor ough, the continued use of force and threats directed agai nst
a couple kept "alive" an aggravated sexual assault for purposes
of the capital nurder statute, despite the fact that the nurder
occurred approximately 45 mnutes after the |ast sexual

encount er . | d.

8 The parties wisely do not dispute that, at the tinme of
Bates' nurder, Matzig and Bates were being threatened with bodily
injury. Therefore, we assune this elenment of robbery was proven
beyond a reasonabl e doubt.
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We think Moore and Dorough nmake it unm stakably clear that
Mann was "in the course of" commtting robbery when Bates was
murdered. Matzig was under forcible custody and undoubtedly in
fear of bodily injury at the time of the nurder. Thus, a
significant el enent of robbery-- the use of force or threats--
was present at the tine of the nmurder. There is no reasonable
doubt that the continuous assaultive conduct kept the robbery of
Mat zig "alive" for purposes of Mann's capital nurder charge.
Mann contends that a rational jury could have determ ned
that the nmurder of Bates was a nere "afterthought” unconnected to
the robbery. W need only note that this contention is
conpletely lacking in evidentiary support. Indeed, Mann's own
confession, which was placed before the jury, flatly contradicts
this contention. The confession relates that after driving
around town attenpting to cash checks, Matzig asked Mann and
Verbrugge if they wanted to be dropped off anywhere, to which
Mann replied:
| told themno, and to drive where | told them because |
knew the roads. And [Verbrugge] raised up to the passenger
seat and told ne-- you know what we are going to have to
do. And | said, yea. Then [Matzig and Bates] started to--
t hey knew what we were going to do and were sayi ng-- pl ease
don't do it to us, we won't say nothing. Then | told himto
stop the jeep right there and told themto get out. Then
[ Ver brugge] said you take care of them cause | took care of
t he woman. :
Thi s evidence unequivocally reveals that the nurder of Bates was
not a nere "afterthought,"” but a coldly calculated attenpt to

prevent future testinmony. No rational jury could have found

ot herwi se on the evidence before it.
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Alternatively, Mann suggests that the nurder was intended to
prevent testinony regarding the rape or ki dnapping-- not the
robbery-- and that such a notive would take this case outside the
anbit of Mdore. W disagree. Wether Mann's notive in killing
Bates was a desire to cover up the robbery, rape, kidnapping-- or
sone conbination thereof-- is irrelevant. The key factor,
according to More, is that the nurder occur for the purpose of
preventing testinony of the assaultive conduct perpetrated
against the victim The fact that a victimis nurdered in order
to prevent testinony about rape or kidnapping does not nean that
the murder did not occur "in the course of" a robbery. So |ong
as the nmurder was conmtted in the course of the charged
enunerated felony, it matters not whether the nmurder was intended
to silence testinony about the specific felony charged or another
crime which occurred during the continuous assaultive conduct.

A second, independent reason for concluding that no rational
jury could have found the robbery had been "conpleted” at the
time of the nurder is that the statute plainly says ot herw se.
Under the Texas Penal Code, robbery has five el enents:

(1) appropriation; (2) of the property of another; (3) wthout
the owner's consent; (4) by force or threat of immnent bodily
injury; (5 with an intent to permanently deprive. See TEXAS
PENAL CoDE ANN. 88 29.02(a), 31.03(a). Wen each of these elenents
has occurred, the offense is ripe for purposes of prosecution,

One 1985 Chevrolet v. State, 852 S.W2d 932 (Tex. 1993); Barnes

v. State, 824 S.W2d 560 (Tex. Crim App. 1991); however, the
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el emrents may be considered "ongoing" for purposes of the capital
fel ony murder statute. The question, therefore, is whether any
of these five elenents of robbery was "ongoing" at the tine of
Bat es' nurder.

At | east two of the el enents of robbery were "ongoi ng" at
the time of Bates' nurder. First, as discussed earlier, the
el ement of force or threat of immnent bodily injury continued up
until the time of the nurder. As this significant el enent of
robbery was continuing at the tinme of the nmurder, the rule of
Moore and Dougherty, supra, denmands the conclusion that the
robbery had not ended.

Second, we believe the elenent of appropriation was al so
continuing at the tine of the nurder. Matzig' s uncontroverted
testinmony is that he wote a check in the anount of $1, 000 which
was to be cashed by Mann and Ver brugge when the banks opened the
follow ng norning. Thus, while Mann and Verbrugge undoubtedly
had the check in their physical possession, the noney represented
by the check (i.e., $1,000 cash) was not in their control at the
time of the murder. Thus, in order for the theft of the $1, 000
to be "conpleted,” it was necessary that Mann or Verbrugge cash
the check or deposit it into an account over which they had

control. See Evans v. State, 444 S.W2d 641 (Tex. Crim App.

1969); Jones v. State, 672 S.W2d 812 (Tex. C. App. 1983), aff'd

in part and rev'd in part on other grounds, 672 S.W2d 798 (Tex.

Crim App. 1984); Wite v. State, 632 S.W2d 752 (Tex. Ct. App.

1981). Because the attenpted appropriation of the $1, 000 was
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continuing at the tine of Bates' nurder, the attenpted robbery
was |ikew se ongoing. Thus, no rational jury could conclude that
the robbery had ended at the tinme of the nurder, and the nurder
was accordingly commtted "in the course of commtting or
attenpting to conmt . . . robbery" wthin the neaning of the

Texas capital nurder statute. Tex. PENaL CobE ANN. 8§ 19.03(a)(2).

C. Penry Claim

In Penry v. Lynaugh, 492 U. S. 302 (1989), the Suprene Court
held that the Texas capital sentencing statute unconstitutionally
prohibited the jury fromgiving weight to Penry's mtigating
evidence of nental retardation. |In the present case, the
district court, on the recommendati on of the magistrate,
concluded that Mann's Penry claimis procedurally barred for his
failure to place such evidence before the jury during trial.

Mann argues that his Penry claimis not procedurally barred
because: (1) the magi strate m sunderstood prior Fifth Grcuit
precedent on this issue; (2) even if the magistrate did not

m sunder st and our precedents, those precedents have incorrectly
interpreted Penry; and (3) the Texas sentencing statute is
unconstitutional as applied.

We turn first to the argunent that the magi strate bel ow
m sunder st ood our prior decisions which have applied a procedural
bar to Penry clainms when the petitioner has not actually

proffered the mtigating evidence during trial. E.g., Mtley v.

Collins, 18 F.3d 1223, 1228 (5th Cr. 1994); Black v. Collins,
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962 F.2d 394, 407 (5th Cr.), cert. denied, 112 S. C. 2983

(1992); Lincecumyv. Collins, 958 F.2d 1271, 1282 (5th Cr.),

cert. denied, 113 S. . 417 (1992); Barnard v. Collins, 958 F.2d

634, 637 (5th Gir. 1992), cert. denied, 113 S. C. 990 (1993);

Wl kerson v. Collins, 950 F.2d 1054, 1061 (1992), cert. denied,

113 S. C. 3035 (1993); May v. Collins, 904 F.2d 228, 232 (5th

Cr. 1990), cert. denied, 498 U. S. 1055 (1991); DelLuna v.

Lynaugh, 890 F.2d 720, 722 (5th Cr. 1989). Specifically, Mann
contends that the first case to apply this procedural bar to a

Penry claim DelLuna v. Lynaugh, 890 F.2d 720 (5th G r. 1989), has

been i nperm ssi bly broadened by May and its progeny. According
to Mann, DelLuna was neant to stand for the narrow proposition
that decisions not to introduce mtigating evidence based upon
consi derations other than the Hobson's Choice posed by the Texas
sentencing statute will be procedurally barred.

Wiile it is true that the decision to keep mtigating
evidence away fromthe jury in DeLuna was based upon tri al
counsel's fear that such evidence would "open the door" to
evi dence of the accused's prior crimnal record, DeLuna, 890 F.2d

at 722, nothing in DelLuna itself or our subsequent cases has so

limted it. Indeed, our subsequent decisions enbodied in May and
its progeny have made it clear that any Penry claimw | be

procedurally barred if the mtigating evidence is not actually
proffered at trial. Mtley, 18 F.3d at 1228; Black, 962 F.2d at
407; Lincecum 958 F.2d at 1282; Barnard, 958 F.2d at 637;

Wl kerson, 950 F.2d at 1061; May, 904 F.2d at 232.
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Mann al so contends that the magistrate's analysis of his
Penry claimis defective because it relied upon prior decisions
of this court that he clains have inpermssibly narrowed Penry.
Even assum ng arguendo that the magi strate or district court
relied on other cases besides DeLuna and May and their progeny,
we need not address this issue because we find that the
procedural bar just discussed is an adequate ground for deciding
this issue.

Mann's final contention regarding his Penry claimis that
the Texas sentencing statute is unconstitutional as applied to
hi m because it "chilled" his ability to provide the jury with
mtigating evidence of his lowintelligence and abusive
chil dhood. This "chilling" effect springs fromthe fact that
under the Texas capital sentencing statute, sone evidence is
"doubl e edged"-- i.e., the evidence may be sinultaneously
mtigating and aggravating because it may nmake it nore |ikely
that the jury will answer "yes" regarding the special issues.
Mann contends that this Hobson's Choice dilemma violated his
right to due process. W have previously declined invitations to
decl are the Texas sentencing statute unconstitutional because of

such an alleged "chilling effect.” See Lackey v. Scott, 28 F.3d

486, 490 (5th Gr. 1994); Andrews v. Collins, 21 F.3d 612, 630

(5th Gr. 1994); Black v. Collins, 962 F.2d 394, 407 (5th Cr

1992); My, 948 F.2d at 167-68. W continue to adhere to our
statenent in Andrews that "a constitutional violation does not

result sinply because the Texas death penalty schene triggers

25



certain tactical choices on the part of counsel."” Andrews, 21

F.3d at 630.

D. Juror Excl usion.

Mann asserts that the state trial court inproperly excluded
four jurors for cause because they voiced enotional opposition to
the death penalty. Specifically, Mann asserts that permtting

exclusion in these circunstances violated the rule of Wtherspoon

v. Illinois, 391 U S 510 (1968), and Adans v. Texas, 448 U. S. 38
(1980) .

The magi strate and the district court both rejected this
argunent on grounds that the state trial court's decision to
exclude jurors for their views on capital punishnment is entitled
to a presunption of correctness which Mann had not overcone.

Mann v. Lynaugh, 688 F. Supp. 1121, 1123-24 (N.D. Tex. 1987); see

also Wainwight v. Wtt, 469 U S. 412, 429 (1985) (holding that a

trial judge's decision to exclude jurors based upon their views
of capital punishnment is entitled to 8 2254(d)'s presunption of

correctness). Under the rule of WAinwight, the decisive

guestion is "whether the juror's views would "“prevent or
substantially inpair the performance of his duties as a juror in
accordance with his instructions and his oath.'" 1d. at 424

(quoting Adans v. Texas, 448 U. S. 38, 45 (1980)).

The gravanmen of Mann's conplaint is that the prosecutor's
use of a hypothetical "intellectual/enotional dilemm" during

voir dire msled the potential jurors into believing that
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enotional opposition to the death penalty would render them
unabl e to uphold their oath as jurors. Under this |line of
gquestioning, the prosecutor told the prospective jurors that they
woul d be required to take the foll ow ng oath:

You and each of you do solemly swear that in the case

of The State of Texas agai nst the defendant, you wll a true
verdi ct render according to the |aw and the evi dence, so
hel p you God.

TeEx. CooE CRM Proc. ANN. art. 35.22 (West 1989).

The prosecutor asked the prospective jurors if they would be
able to inpose the death penalty if they enotionally believed
that Mann did not deserve to die but intellectually they knew the
evidence required that the special issues should be answered
affirmatively. Each of the four excluded venire nenbers inforned

the prosecutor that faced with such a dilemm, they would not be
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able to take the oath.® The prosecutor challenged each of these
jurors for cause, and the trial court excused them

Mann specifically contends that in upholding the trial
court's exclusion, the magistrate and the district court failed

to consider Adans v. Texas, 448 U. S. 38 (1980), and W<therspoon

v. Illinois, 391 U S 510 (1968). In Wtherspoon, the Court held

that the state has no valid interest in excluding a juror for

"any broader basis" than an inability to follow the | aw or abi de

by their oaths. Wtherspoon, 391 U S. at 522 n.21. The Court
made it clear, however, that
not hi ng we say today bears upon the power of a State to

execute a defendant sentenced to death by a jury from which
the only veniremen who were in fact excluded for cause were

® The voir dire of venire nenber Tingle is representative of
t he questions asked of the other venire nenbers:

Q Al right. Now, when you say | don't think | could,
know that's just a way of saying it, but we need sonething
cl ear and unequivocal. Are you saying, "I could not take
that oath"? Because if you can take the oath to base your
verdict strictly on the evidence, then we're right back to
squar e one.

See, if you can take the oath to base your verdict just
on the evidence, then you're saying that "Even though | feel

i ke he should not die, I can go on and answer the question.
| can conpute the answers and cone up with them and reach
t hem "

So if you tell us that you cannot take that oath, then
you're not qualified and that would be-- that would be it.

A. | can't take that oath.
Q Fine. Are you firmand fixed on that, then?
A Yes.

Q And so that no matter what degree of evidence they
produced you coul d never answer the question "yes"?

A If | thought he should |live and be inprisoned, | could
not give himthe death penalty.
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t hose who nmade unm stakably clear (1) that they would

automatically vote against the inposition of capital puni shnent
W thout regard to any evidence that m ght be devel oped at
the trial of the case before them or (2) that their attitude
toward the death penalty would prevent them from making an
inpartial decision as to the defendant's guilt.

| d.

I n Adans, the Court overturned a death sentence because
potential jurors had been excluded for admtting that their
opposition to the death penalty woul d render them unable to take
the then-existing Texas jury oath which required:

A prospective juror shall be disqualified fromserving as a

juror unless he states under oath that the mandatory penalty

of death or inprisonnent for life will not affect his
del i berati ons on any issue of fact.

TEX. PeENAL CoDE ANN. 8§ 12.31(b) (1974) (repeal ed).

The constitutional infirmty in Adans was with the oath
itself, which by its terns prohibited jurors fromtaking account
of their enptions in deciding issues of fact. The Adans Court
made it clear, however, that the state has a "legitinate interest
in obtaining jurors who [can] follow their instructions and obey
their oaths," Adans, 448 U.S. at 44 (enphasis added), provided,
of course, that the oath itself is not constitutionally
defective. The Court recognized that, given a properly worded
oath, the Texas schene woul d be constitutionally acceptabl e:

[i]f the juror is to obey his oath and follow the | aw of

Texas, he nmust be willing not only to accept that in certain

circunstances death is an acceptable penalty but also to

answer the statutory questions w thout conscious distortion
or bias. The State does not violate the Wtherspoon

doctrine when it excludes potential jurors who are unable or
unwi | ling to address the penalty questions.

Id. at 46.
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We think Wtherspoon and Adans nmake it unm stakably cl ear

that it is constitutionally permssible to exclude a venire
menber for cause when it is clear that she cannot faithfully
render a verdict according to the evidence. |If state |aw
mandates the inposition of the death penalty under certain
circunstances and the state proves those circunstances beyond a
reasonabl e doubt, a juror's enotional opposition to capital

puni shment may, in certain instances, distort her ability to
uphold the law. Wile it is true, as Adans makes cl ear, that
mere enotional opposition to capital punishnent alone is
insufficient cause for juror exclusion, it is equally clear that
enotional opposition may rise to the |evel where it interferes
wth a potential juror's ability to sit as a di spassi onate and
objective arbiter of justice. |If a prospective juror's enotional
opposition is so severe that it conpels her to ignore the | aw or
di sabl es her from answering the statutory questions w t hout
conscious distortion or bias, exclusion for cause is proper.
Adanms, 448 U.S. at 50.

Under the facts of this case, we agree with the district
court's conclusion that the presunption of correctness of the
trial court's exclusion of these four jurors has not been
overcone. The prosecutor's "intellectual/enotional dilenmm,"
while certainly no nodel of clarity, did manage to convey to the
prospective jurors a correct interpretation of the Texas capital
sentencing statute. A venire nenber who cannot answer the
speci al issues "yes" despite the fact that the evidence requires
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a "yes" answer is, by definition, unable to render a verdi ct
"according to the law and the evidence" as required by the Texas
oat h.

Furthernore, as the Suprene Court stated in Wtt:

What comon sense shoul d have realized experience has
proven; many venirenen sinply cannot be asked enough guestions

to reach the point where their bias has been made
"unm stakably clear"; these venirenen may not know how t hey

wll react when faced with inposing the death sentence, or
may be unable to articulate, or may wish to hide their
true feelings. Despite this lack of clarity in the printed
record, however, there will be situations where the trial

judge is left with the definite inpression that a
prospective juror would be unable to faithfully and
inpartially apply the law. . . . [T]his is why deference must
be paid to the trial judge who sees and hears the jurors.
Wtt, 469 U S. at 424-26.

The state trial judge in Mann's case was in a far better
position than we to draw concl usi ons about the potential jurors
ability to render a verdict in accordance with the |aw and
evidence. The record reveals that he posed several questions of
his own to the excluded venire nenbers before excusing themfor
cause. He determ ned, based upon their answers and deneanor,
that they were not qualified to serve because their opposition to
the death penalty woul d render them unable to keep their oath.
Such credibility determ nations are nore appropriately resol ved
under the watchful eye of the trial judge than by an appellate
court staring at a cold record, which is precisely why they are

accorded a presunption of correctness under 8§ 2254(d). Mnn has

not overcone this presunption; therefore, his claimnust fail.

E. Prosecutorial Definition of "Deliberate."
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Mann argued that the prosecutor msled a juror during voir
dire that the term"deliberate” (the requisite nental state
requi red under the first special issue of the Texas capital
sentencing statute) was synonynous with the term"intentional"
(the requisite nmental state required for capital nurder). He
mai ntains that the prosecutor's statenents violate the rule of

Lane v. State, 743 S.W2d 617 (Tex. Crim App. 1987). The state

trial court, in considering Mann's second habeas petition,
concluded that this claimwas barred for three reasons: (1)
failure of Mann's counsel to contenporaneously object; (2)
failure of Mann's counsel to attenpt to correct the prosecutor's
all eged m sstatenent; and (3) on the nerits, the statenents did
not mslead the juror. The Texas Court of Crim nal Appeals
agreed, stating that "the findings and concl usions entered by the
trial court are supported by the record.” The district court
al so concl uded that the Texas contenporaneous objection rule
procedurally bars Mann fromraising this claim Mann argues that
he is not procedurally barred because his pretrial notion
adequately apprised the trial court of the gravanmen of his
obj ecti on.

We agree with the state courts and the district court that
Mann has waived his claimby his failure to contenporaneously

object.!® See Perry v. State, 703 S.W2d 668, 670 (Tex. Crim

10 We note that the contenporaneous objection rule may
operate as a procedural bar even though the state court in this
case al so determned that Mann's claimfailed on the nmerits. See
Fierro v. Lynaugh, 879 F.2d 1276, 1281 (5th Gr. 1989), cert.
deni ed, 494 U.S. 1060 (1990).
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App. 1986) ("The failure of the appellant to conplain or object
inthe trial court constitutes a procedural default under [ Texas]
law. "); accord Tex. R App. P. 52(a). Mann's pretrial notion was
i nadequate to place the trial court on notice that Mann was
objecting to the prosecutor's equation of the terns "deliberate"
and "intentional." H's pretrial notion nade only two argunents:
(1) that the Texas capital sentencing statute is
unconstitutionally vague; and (2) that the statute fails to

adequately define the terns "deliberately,” "probability,"

"crimnal acts of violence," and "constitute a continuing threat

to society," thereby rendering counsel's assistance per se
ineffective and permitting arbitrary inposition of the death
penalty. The trial court denied this notion.

Mann's pretrial notion nounted a constitutional attack on
the Texas sentencing statute itself; it did not alert the trial
court to the issue now being raised on appeal -- nanely, whether

the prosecutor's comments violated the rule of Lane v. State, 743

S.W2d 617 (Tex. Crim App. 1987). Thus, the contenporaneous

objection rule bl ocks consideration of his claimon appeal.
Mann next contends that the contenporaneous objection rule

cannot bar our review of his claimon the nerits because it is

not "strictly and regularly followed." See, e.qg., Ford v.

Ceorgia, 498 U. S. 411, 423 (1991); Johnson v. M ssissippi, 486

U S. 578, 587 (1988); WIlcher v. Puckett, 978 F.2d 872, 879 (5th

Cr. 1992), cert. denied, 114 S. C. 96 (1993). W need not

decide this issue at this tine. Even assum ng arguendo that the
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Texas cont enpor aneous objection rule is not strictly and
regularly followed, Mann's claimfares no better when anal yzed on

the nerits. The prosecutor in this case did not intinmate that

"intentional" and "deliberate" are synonynous. |In fact, the
prosecutor never even used the term"intentional" in his exegesis
of the term"deliberate.” The conpl ai ned of prosecutori al

statenent is as foll ows:

Now, the judge isn't going to tell you what the word
"del i berately" neans. It doesn't have any speci al neaning
wWth regard to this question. It neans the sane thing when
you or | use it in daily |anguage.

You' ve probably heard one of your little boys say to
the other one, "Well, you did that deliberately.”" WlIl, it
means the sanme thing. You did it on purpose, you did it--
it wasn't an accident.

This statenent conveyed to the juror that "deliberate"
requi res sonething nore than a voluntary physical act, sonething

akin to consci ous purpose. See Fearance v. State, 620 S. W 2d

577, 584 (Tex. Cim App.) (en banc) (holding that the term
"del i berately" as used in capital sentencing statute is "the
t hought process which enbraces nore than a will to engage in

conduct and activates the intentional conduct."), cert. denied,

454 U. S. 899 (1981). Indeed, the prosecutor's comment in this

case echoes our conclusion in Mlton v. Procunier, 744 F.2d 1091,

1096 (5th Cir. 1984), cert. denied, 471 U S. 1030 (1985), that

the jurors, in the context of a specific case, could not
reasonably assign different neanings to the word "deliberate.”

As such, the prosecutor's comrents conveyed a correct
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interpretation of Texas |aw and Mann's contention is therefore

W thout nerit.

F. Ineffective Assistance of Counsel.

Mann contends that the failure of his trial counsel to
devel op and offer the "doubl e-edged" mtigating evidence of |ow
intelligence and an abusive chil dhood rendered his counsel
ineffective in violation of the Sixth Arendnent. W disagree.

The standard for assessing the effectiveness of counsel was

announced in Strickland v. WAshington, 466 U S. 668 (1984).

Strickland requires the defendant to prove two things: (1)
counsel's performance was deficient under an objective standard
of reasonabl eness, id. at 687-88, and (2) that "there is a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceeding woul d have been different."
Id. at 694.

When assessing whet her an attorney's performnce was
deficient, we "nust indulge a strong presunption that counsel's
conduct falls within the wi de range of reasonabl e professional

assistance." 1d. at 689; Andrews v. Collins, 21 F.3d 612, 621

(5th Gr. 1994). To denonstrate prejudice, the defendant nust
prove that there is a "reasonable probability that, absent the
errors, the sentencer . . . would have concl uded that the bal ance
of aggravating and mtigating circunstances did not warrant the

death penalty." Strickland, 466 U S. at 695; Andrews, 21 F.3d at

622.
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In this case, Mann's trial counsel admtted in an affidavit
that he nade a strategic decision not to introduce evidence of
his lowintelligence or abusive chil dhood because such evi dence
had a "doubl e-edged" nature which may have harned Mann's case.
Such strategic decisions are "granted a heavy neasure of

deference in a subsequent habeas corpus attack." WIkerson v.

Collins, 950 F.2d 1054 (5th Cr. 1992) (citing Strickland, 466

U S at 690-91), cert. denied, 113 S. C. 3035 (1993). Under an

obj ective standard of reasonabl eness, such a sound tacti cal

deci sion does not constitute deficient performance. See Sawers

v. Collins, 986 F.2d 1493, 1505-06 (5th Cr.), cert. denied, 113

S. . 2405 (1993). Mann has not overcone the strong presunption
that this strategic decision was unreasonabl e under the
ci rcunst ances; thus, he has not satisfied the deficiency prong of
Strickl and.

Even assum ng, arguendo, that Mann's counsel was deficient,
we find that Mann has failed to show the existence of evidence of
sufficient quality and force which, if introduced, would have

more likely than not persuaded the jury that the death penalty

was unwarranted.!* Callins v. Collins, 998 F.2d 269, 279 (5th
Cr. 1993), cert. denied, 114 S. C. 1127 (1994); WIlkerson v.

Collins, 950 F.2d at 1065. Thus, Mann has also failed to satisfy

11 W note that the forceful ness of Mann's evi dence of |ow
intelligence is relatively weak. His |.Q is estimted to be
approximately 80, a figure which falls on the | ow end of the
spectrum of average intelligence. As to Mann's evi dence of an
abusi ve chil dhood, we note that it emanates only frompotentially
bi ased fam |y nenbers.

36



the prejudice prong of Strickland. Wen either prong of

Strickland is not proven, the petitioner is not entitled to

relief. Strickland, 466 U. S. at 687.

G Caldwell v. Mssissippi daim

Near the end of his closing argunent of the punishnent
phase, the prosecutor in Mann's case told the jury:

When is Fl etcher Mann going to stop hurting wonen, young

wonen and ol d wonen? When is he going to stop raping them

robbing them hurting people? Wen is he going to stop

hurting jailers? Huh? Wen is he going to stop hurting

i nmat es, have you thought about that? 1'Il tell you: when

he is executed. And not before. And | tell you, the only

shane in our systemis that he's not going to be

executed tonight after you answer the three questions, because
that's what he deserves. But we know better than that, don't
we? But he deserves to be executed tonight.

Mann contends that this argunent violated the rule of

Caldwell v. Mssissippi, 472 U S. 320 (1985), because it

di mnished the jury's sense of responsibility for its sentencing
determ nation. Specifically, Mann contends that the phrase, "But
we know better than that, don't we?" suggested to the jury that
their sentence woul d be subject to appellate review, thereby
relieving themof fears that they would provide the "last word"
on Mann's sentence and nmaking it nore likely that they would

i npose the death penalty.

In Caldwell, the Suprene Court held that the foll ow ng
statenent by the prosecution violated the E ghth Amendnent
because it underm ned "reliable exercise of jury discretion”

Now, [the defense] would have you believe that you're going

to kill this man and they know - they know that your
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decision is not the final decision. M God, how unfair can
they be? Your job is reviewable. They knowit.

Id. at 325, 329.

Whil e we do not endorse the prosecutor's argunents in this
case as a nodel of propriety, we do not believe they rise to the
| evel of a Caldwell violation. The statenent, "But we know
better than that, don't we?" is anbiguous at best. A juror
hearing such a remark was not likely left with the inpression
t hat her sentencing decision was not one of |ife and death. By
contrast, there was no mstaking the inport of the prosecutor's
remarks in Caldwell. Thus, we conclude that the prosecutor's
comments did not "affect the fundanental fairness of the
sentenci ng proceeding [so] as to violate the Ei ghth Anendnent."

ld. at 340.

G Failure to Hold an Evidentiary Hearing.

Mann's final contention is that the district court erred in
not hol ding an evidentiary hearing on his habeas petition.
Specifically, Mann contends that a hearing was necessary to
adequately consider his newy discovered mtigating evidence of

low intelligence and an abusive chil dhood. ! The Suprenme Court

2 Mann al so contends that the district court abused its
discretion in failing to hold an evidentiary hearing to nake a
factual determ nation of which party "initiated" the conversation
that led to his confession. In |ight of our determ nation that
Mann's claimof a Sixth Armendnent violation is wthout nerit, the
gquestion of whether an evidentiary hearing was required i s noot.
Even assum ng the issue of initiation is not noot, Mann has not
of fered any evidence of "cause" for failing to devel op these
facts in the state court as required by Keeney v. Tanmayo- Reyes,
112 S. C. 1717 (1992).
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has held that a habeas petitioner is entitled to an evidentiary
hearing in federal court regarding a claimwhich was not
devel oped in the state courts only upon a show ng of cause and

prejudi ce. Keeney v. Tanmayo-Reyes, 112 S. C. 1715 (1992).

Under this standard, the habeas petitioner bears the burden of
establ i shing both cause for his failure to develop the facts in
state court, as well as actual prejudice. |1d. at 1719. This
stringent standard is designed to further the interests of comty
and judicial econony. [d. An exception fromthe cause and
prejudi ce standard may be nmade only if the petitioner can show
that a fundanental m scarriage of justice would result fromthe
failure to hold a federal evidentiary hearing. [1d. at 1721.
Mann's entire argunent on this issue consists of generalized
assertions of unfairness!® and citation to one case, WIlson v.

Butler, 813 F.2d 664 (5th Cr. 1987), cert. denied, 484 U S. 1079

(1988). WIson, however, is distinguishable because it involved

13 Mann's brief states, "[Mann] has never received a hearing
on his habeas petition, whether in state court or in the federal
court. Mreover, the District Court gave no reason why it did
not provide a hearing, and declined to provide a reason even
after Mann specifically asked. . . . Mann's Reinstated Petition
i ncluded four fact affidavits and two expert reports which
present mtigating evidence, nmuch of it regarding Mann's nental
i npai rment. That evidence needs to be considered at a hearing."
We respond to these generalized fairness argunents by noting that
the holding of an evidentiary hearing is the exception, not the
rule, for a typical habeas corpus petition. 1In 1988, for
exanple, only 1.11 percent of all habeas petitions obtained a
full evidentiary hearing. Charles D. Wi ssel berg, Evidentiary
Hearings in Federal Habeas Corpus Cases, 1990 B.Y.U L. Rev. 131,
167 (1990); see al so ANNUAL REPORT OF THE DI RECTOR OF THE ADM NI STRATI VE
OFFI CE OF THE UNI TED STATES CourTs Al -78 (1993) (indicating that of
1, 405 habeas petitions which were term nated between Sept. 30,
1992 and Sept. 30, 1993, 1,397 were term nated w thout any
heari ng).
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a claimof ineffective assistance of counsel in violation of the
Si xth Amendnent, and we nerely held that ineffective assistance
woul d be sufficient cause to warrant an evidentiary hearing
provi ded the petitioner has al so established prejudice. 1d. at
671-73. In this case, by contrast, Mann does not all ege that

i neffective assistance of counsel caused his failure to devel op
the mtigating evidence in state court.! |In fact, Mann proffers
no reason whatsoever for his failure to develop this evidence.
Furthernore, we note that Mann has not attenpted to establish
prejudi ce; he offers no explanation as to how an evidentiary
hearing woul d have altered the outconme of his petition. As Mann
has failed to establish either cause or prejudice as required by

Tamayo- Reyes, we conclude that the district court did not err in

failing to hold an evidentiary hearing.

V.  CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

4 1n fact, as noted earlier, Mann's trial counsel subnmtted
an affidavit stating that he nmade a tactical decision not to
devel op or present this mtigating evidence-- a tactical decision
whi ch we have determ ned does not constitute ineffective
assi stance of counsel.
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