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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore JONES, DUHE and STEWART, Circuit Judges.

DUHE, Circuit Judge:

Gabriel Torres (Appellant), appeals fromthe district court's
di sm ssal of his action for judicial review of the Social Security
Adm ni stration's (Secretary) deni al of hi s request for
reconsideration and for a hearing before an Admnistrative Law
Judge (ALJ) on his application for disability insurance benefits
(DB). W affirm

| . BACKGROUND

Appel | ant sust ai ned gunshot wounds to his | eft hip and abdonen
in 1969, while servinginthe United States Arny during the Vietnam
conflict. Imediately after he was wounded, he underwent a series
of operations. Appellant underwent additional hip surgery in 1975,
1979 and 1985. Despite these surgeries, Appellant's left |eg
remai ns approximately 3 cm shorter than his right |leg, he has
restricted notion in his |unbar spine and | eft hip and continues to

suffer pain and disconfort.



Appel  ant was enployed, for short periods of tinme, after
returning fromVietnam Appellant worked as a hospital orderly in
1973-74, and as a detailer for a car dealer in 1974-75. Appell ant
apparently left his job as a detailer in 1975 after sustaining a
fractured hip as a result of an on the job injury.? There is no
di spute that Appellant has not worked since 1975,%2 and that
Appel lant was last eligible for disability insurance benefits on
March 31, 1985.°3 Therefore, Appellant nust show that he was
di sabled as of that date. Appellant initially applied for social
security DIBin 1975.4 He was found to be disabl ed as of Novenber
10, 1976. Appellant received benefits until March 31, 1983, when,
after a review of recent nedi cal evidence, the Secretary determ ned
Appel  ant was no | onger disabled. Appellant did not appeal this
determ nation

Appellant filed his second application for DIB in Septenber
1986. An ALJ held a hearing and determ ned that Appellant was not

The 1975 surgery was apparently necessitated by Appellant's
on the job injury. The record does not clearly disclose what
role Appellant's gunshot wounds played in the cause or extent of
this injury.

2Appel I ant apparently enrolled in, but did not conplete, a
training programfor watch repair and a training programfor |ens
grindi ng.

Determnation of eligibility for DIB has two prinary
conponents. See 42 U.S.C. 8§ 423. Appellant nust neet the DI B
earnings requirenent set out in 42 U S . C 8 423(c)(1), and nust
be under a disability as defined by 42 U S.C. § 423(d).

‘Appel | ant seeks only Title Il benefits (disability
i nsurance), under 42 U S.C. § 401 et seq. Appellant apparently
does not seek Supplenental Security Inconme (SSI) benefits under
Title XVI because his veteran's disability benefits place him
above the financial cut-off for SSI.
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di sabl ed because he could perform sedentary work and had a
favorabl e vocational profile.® The witten decision of the ALJ
sets forth a detailed review of Appellant's extensive nedical
hi story and conplaints. The ALJ concluded "claimnt has the
residual functional capacity to performthe full range of sedentary
wor k. ... [therefore,] considering the «claimant's residual
functi onal capacity, age, education, and work experience, he is not
di sabl ed. " After considering additional nedical evidence, the
Appeal s Council denied Appellant's request for review Appellant
did not seek judicial review of the deci sion.

Appellant filed his third application for DI B in Decenber
1989, alleging disability onset in 1975. He supported this
application wth new nedi cal evidence, including reports fromtwo
doctors delineating the progress of his disability since the 1988
deci sion. However, as nentioned above, Appellant's insured status
expired on March 31, 1985 and therefore he was required to show
disability prior to that date. Because his date of eligibility
preceded his second application for DB, the ALJ treated
Appellant's application as a request for reopening of the 1988
deci si on. The ALJ enlisted the aid of a nedical expert, and
forwarded the exhibits fromthe 1988 record and the new exhibits to
himfor evaluation. After reviewi ng the expert's report, the ALJ
concl uded that the new evi dence "does not show consi der abl e changes

or progression of the claimant's condition since it was reviewed in

The profile was based on Appellant's age, 37, and the fact
that he held a high school equivalency certificate (CGED)
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1988. Therefore, the new evidence is not material and does not
warrant any revision of" the 1988 decision. The ALJ applied res
judicata and di sm ssed Appellant's request for a hearing.

Appel l ant then sought judicial review and the matter was
referred to the magistrate judge who concluded the court | acked
jurisdiction because the Secretary deni ed benefits on res judicata
gr ounds, and Appellant had failed to raise a «colorable
constitutional claim The district court adopted the findings,
concl usions and recomrendati ons of the nagistrate, and di sm ssed
the action without prejudice. Appellant tinely appealed to this
Court.

1. JURI SDI CTI ON

The starting point in our analysis nmust be an exam nati on of
the court's jurisdiction of an appeal fromthe Secretary's deni al
of a request to reopen a denied application for DIB. The statutory
schene specifically provides for judicial review of the initial
adm nistrative determnation. See Califano v. Sanders, 430 U. S.
99, 97 S.Ct. 980, 51 L.Ed.2d 192 (1977). However, the statute does
not provide for judicial review of the Secretary's denial of a
request to reopen a claim The Suprene Court has found no
i ndependent jurisdictional foundation which would provide for
review of such denial. See id. at 108-09, 97 S.Ct. at 985-86.
Thus, federal court reviewof the Secretary's denial of a notionto
reopen a claimlies only where a col orabl e constitutional question
is at issue. Id. at 109, 97 S.Ct. at 986

Appel lant raises three issues on appeal which he clains



constitute colorable constitutional questions. First, Appellant
clains that he was deni ed due process because the Secretary settl ed
a class action suit, but limted the application of the settlenent
to residents of New York. Second, Appellant contends that the
| anguage of the denial notices he received in conjunction with his
second application violated his right to due process because they
inplied that he would have the right to refile an application at
any tinme regardl ess of whether he appeal ed the Secretary's deni al
of his application. Finally, Appellant contends that the use of
res judicata violated his right to due process. W shall address
these argunents seriatim
I1'l1. THE STI EBERGER SETTLEMENT

Appellant's first argunent is that he was deni ed due process
because the Secretary has treated himdifferently than simlarly
situated residents of New York. This disparity in treatnent
allegedly arose as a result of the Secretary's settlenent of
Stieberger v. Sullivan.® In conpromse of the Stieberger
litigation, the Secretary agreed to reopen and review de novo the
previously denied applications for Social Security benefits of a
cl ass defined as:

All  New York residents whose clains for benefits or

continuation of benefits have been, or wll be denied or

termnated since QOctober 1, 1981, based on a determ nation
that they do not have a disability that prevents them from

5The district court's decisions on notions for sunmary
gnent in this matter are reported at 615 F. Supp. 1315
.D.N.Y.1985) and 738 F. Supp. 716 (S.D.N. Y.1990). The
enent agreenent at issue is reported at 792 F. Supp. 1376
. N. Y. 1992) and nodified in part at 801 F. Supp. 1079
. N. Y. 1992) .
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engagi ng in substantial gainful activity and whose benefits
have not been granted or restored through subsequent appeals.

Stieberger, 792 F. Supp. at 1377. Appellant alleges, and Appellee
conceded at oral argunent, that Torres satisfies all of the
criteria for class nenbership except New York residency.

It is long settled that although the Fifth Arendnent does not
contain a counterpart to the Fourteenth Arendnent's right to equal
protection, "equal protection” and "due process" are not mutually
exclusive. Therefore, a discrimnatory application of |aw by the
federal governnent, where unjustifiable, can constitute a denial of
due process. See Bolling v. Sharpe, 347 U S. 497, 498-99, 74 S. Ct.
693, 694, 98 L.Ed. 884 (1954); United States R R Retirenent Bd.
v. Fritz, 449 U S. 166, 173 n. 8, 101 S. C. 453, 458 n. 8, 66
L. Ed. 2d 368 (1980),

Al t hough "the Fifth Amendnent contains no equal protection
cl ause, it does forbid discrimnation that is "so
unjustifiable as to be violative of due process.' " Thus, if
a federal statute is valid under the -equal protection
conponent of the Fifth Amendnent, it is perforce valid under
t he Due Process O ause of that Amendnent.
(citations omtted). W enploy the sane test to evaluate the
all eged violation of the equal protection conponent of the Fifth
Amendnent as we would to evaluate an alleged violation of the
Fourteent h Amrendnent' s Equal Protection Clause. See e.g., Bowen v.
Glliard, 483 U S 587, 598-601, 107 S.C. 3008, 3015-17, 97
L. Ed. 2d 485 (1987). GCenerally, unl ess governnental classifications
affect a fundanental right, they need only "bear a rational

relation to a legitimte governnental purpose.” See Regan v.

Taxation Wth Representation, 461 U S. 540, 547, 103 S.Ct. 1997,



2001, 76 L.Ed.2d 129 (1983). The paraneters of "rational basis"
review are well settled.

In the area of econom cs and social welfare, a State does not
violate the Equal Protection Cause nerely because the
classifications made by its laws are inperfect. If the
cl assification has sone "reasonabl e basis," it does not offend
the Constitution sinply because the classification "is not
made with mathematical nicety or because in practice it

results in sonme inequality."” "The problens of governnent are
practical ones and may justify, if they do not require, rough
accommodations—+Illogical, it my be, and unscientific." "A

statutory discrimnation wll not be set aside if any state of
facts reasonably nmay be conceived to justify it."

Dandridge v. Wlliams, 397 U S. 471, 485, 90 S.C. 1153, 1161, 25
L. Ed. 2d 491 (1970).

In the present case, the rational basis for the settlenent's
geographic limtation is clear.” The settlenent was intended to
reconpense only those persons who had been harnmed. The Stieberger
plaintiffs contended they suffered harm from certain policies of
the Secretary. However, actual harm occurred because of the way
those policies were inplenented. Because the inproper
i npl enentation of the policies was geographically limted, the
settl enment was al so geographically limted.

Specifically, the original Stieberger plaintiffs, Theresa

‘Appel l ant cites Califano v. Yamasaki, 442 U S. 682, 99
S.C. 2545, 61 L.Ed.2d 176 (1979) for the proposition that class
actions involving governnental policy should be nationw de in
scope. W do not read Yanmamsaki for that proposition, and, in
fact, note that the Suprene Court advised federal courts to
exerci se caution before certifying a nationw de class. See id.
at 702, 99 S.Ct. at 2558 ("[A] federal court when asked to
certify a nationw de class should take care to ensure that
nationw de relief is indeed appropriate in the case before it,
and that certification of such a class would not inproperly
interfere with the litigation of simlar issues in other judicial
districts.").



Stieberger and the City of New York,

chal l enge[d] two policies inplenented by the United States

Departnent of Health and Hunman Servi ces ("HHS") and t he Soci al

Security Admnistration ("SSA"): "non-acqui escence" and

"Bel | non Review. " "Non-acquiescence" is the agency's all eged

policy of adjudicating clains wthout inplenenting the

holdings in decisions of United States Court of Appeal.

Bell mon review is the agency's policy pursuant to which the

decisions of Admnistrative Law Judges ("ALJs"), who had

rendered a high percentage of pro-claimnt determ nations in
disability benefits cases, were subject to agency-initiated
revi ew. Plaintiffs nov[ied] for full sunmary judgnent but
address[ed] only the non-acqui escence i ssue on the theory that
they woul d be entitled to the sane relief if they prevail ed on
one or both issues.
Stieberger v. Sullivan, 738 F.Supp. at 722. The Stieberger
plaintiffs alleged non-acquiescence in thirteen Second Circuit
hol di ngs. The district court found that the policy of
non-acqui escence was unl awful, but granted summary judgnent in only
four of the thirteen clains. Summary judgnent on three other
clains was denied wthout prejudice, and sunmary judgnent was
denied with prejudice on the final six clains. See id. at 758-59.
The Secretary elected to settle the matter rather than proceedi ng
to trial on the remining clains.

As stated previously, the Stieberger class suffered harmas a
result of the inplenentation of the policies, not as a result of
the policies thenselves. |In other words, the district court found
harm only where a specific Second Crcuit precedent was not
appl i ed. The settlenment agreenent was intended to conpensate
persons who were harnmed because of the Secretary's failure to
correctly apply these Second Circuit precedents. Ther ef ore,
assum ng, ad arguendo, that non-acqui escence is unlawful, to prove
a violation of due process Appellant nust show that he, |ike the
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Stieberger class, was harned by the Secretary's failure to apply
Second Circuit precedent. Because Second Circuit precedent is not
binding inthis jurisdiction, Appellant can showno harm |In fact,
Appellant fails to show non-acquiescence in any relevant
precedent,® and therefore fails to show any due process viol ation
resulting fromhis exclusion fromthe settl enent agreenent.
Appel l ant al so argues that the scope of the settlenent is
broader than the all eged harm because the right to reopen was not
specifically imted to those persons whose clains were denied as
aresult of the Secretary's non-acqui escence. Therefore, Appell ant
contends that the settlenent |lacks a rational relationship to the
harmal | eged. Appellant's argunent assunes too nuch. W nust bear
in mnd that, as stated by the district court, the settlenent is a
conprom se intended to establish
"a reasonabl e bal ance, especially bearing in mnd the |length
of time that would el apse, absent a settlenent, before any
concrete benefits could be delivered to any class nenber and
the costs and conplexity of inplenenting a settlenent which
followed literally the contours of the Court's liability
determ nations."
Stieberger v. Sullivan, 792 F.Supp. at 1377 (enphasis supplied).
Wil e there may not be a one-to-one relationship between the harm
suffered and the relief provided, it cannot be said that the scope
of the settlenent and the harmare not rationally rel ated.

The fact that the Secretary found it nore efficient to offer

relief to a broad group of applicants rather than attenpt to find

8 n our only case on point, we found the evidence
insufficient to show the Secretary was di sregardi ng our
precedents. See Floyd v. Bowen, 833 F.2d 529 (5th Cr.1987).
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a nethod to discern which applicants had been actually harnmed by
the Secretary's non-acqui escence is of no nonent to our analysis.
The terns of the settlenent agreenment nake clear that the purpose
behi nd reopening the applications is to ensure that the Secretary
properly applied Second Circuit precedent in evaluating the
clains.® |In other words, unless the applicant was in fact harned
by the failure to apply Second Circuit precedent, the Secretary
w Il conclude that benefits were properly deni ed, and t he appli cant
w Il gain absolutely no advantage fromthe relief provided by the
settlenent agreenent. The terns of the settlenent clearly bear a
rational relationship to the harm al |l eged.

In summary, the plaintiffs in Stieberger denonstrated harm by
proving to the satisfaction of the district court that the
Secretary had engaged in non-acqui escence as to certain Second
Circuit precedents. The Secretary chose to conpromse the
litigation rather than allowing the court to fashion a renedy.
Because the harm proved was |imted geographically, so also were
the ternms of the settlenment geographically limted.? The
geographic distinction is rationally based, and Appel | ant can show
no violation of due process.

I V. NOTI CE

°Thi s purpose is further evidenced by the fact that persons
whose cl ai nrs have been judicially reviewed are not entitled to
have their clains reopened except in one limted circunstance.
See Stieberger v. Sullivan, 801 F. Supp. at 1089.

1°See Val tsakis v. Conm ssioner, 801 F.2d 622, 624 (2nd
Cir.1986) ("The existence of divergent results in different
circuits ... does not anobunt to a violation of equal
protection.").
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Appel  ant next urges us to followthe Ninth Crcuit's hol ding
in Gonzalez v. Sullivan.! |n CGonzalez, the court found that the
applicant had been denied his right to due process because of
certain language in the Secretary's notice of adverse decision
Specifically, the notice stated,

If you believe that this determnation is not correct,
you may request that your case be reexam ned. I f you want

this reconsideration, you nust request it not later than 60

days fromthe date you receive this notice. You nay make your

request through any social security office. If additiona
evidence is avail able, you should submt it with your request.

Pl ease read the enclosed leaflet for a full explanation of

your right to question the determ nati on nade on your claim

| f you do not request reconsideration of your case within
the prescribed tine period, you still have the right to file
anot her application at any tine.
ld. at 1203 (enphasis added). The Ninth Crcuit determ ned that
t he underscored | anguage m sl ead the applicant because it did "not
clearly indicate that if no request for reconsideration is nade,
the determnation is final." 1d. The court found that the notice
thereby violated the applicant's Fifth Anmendnent right to due
process.

There is no dispute that, in conjunction with his second
application for DI B, Appellant received a total of four adverse
determ nation notices during various stages of the admnistrative

process. The first two notices contained |anguage identical to

that found unconstitutional in Gonzalez. However, unlike the
appl i cant in Gonzal ez, Appel | ant continued through the
adm ni strative process. After receiving the first notice,

11914 F.2d 1197 (9th Cir.1990).
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Appellant filed a request for reconsideration. After the second
noti ce, Appellant agai n exercised his right to appeal and requested
a hearing on his application.

After hearing, Plaintiff received the third notice of the
denial of his application. This notice, however, did not contain
t he | anguage conpl ai ned of in Gonzal ez, but explicitly set out the
process by which Appellant could ask for discretionary review by
the Appeals Council. Appellant followed this process. Finally,
Appel lant was notified of the Appeals Council's denial of his
request for review Again, the notice explicitly set out the
process by which Appellant could obtain judicial review of the
deni al of his application, but contai ned none of the | anguage found
unconstitutional in Gonzal ez.

Whet her the |anguage contained in the first two notices
violated due process is a matter of first inpression in this
Crcuit. However, we need not reach this issue because we find
t hat Appellant |acks standing to raise the due process claim As
set out recently by the Tenth Grcuit, to show standing to raise a
constitutional claim

First, the plaintiff nust have suffered an i nvasi on of a
| egal | y- protected i nt er est t hat IS "concrete and
particul ari zed," and "actual or inm nent," not "conjectural or
hypot hetical . " Second, there nust be a causal connection
between the injury and the conplained of conduct; that is,
the injury nust be "fairly ... trace[able] to the chall enged
action of the defendant, and not ... th[e] result [of] the

i ndependent action of sonme third party not before the court.’

Glbert v. Shalala, 45 F.3d 1391, 1393 (10th G r.1995) (quoting
Lujan v. Defenders of Wldlife, 504 U S 555 112 S.C. 2130, 119

12



L. Ed. 2d 351 (1992)). Appellant has not shown any causal connecti on
between the all egedly m sl eading | anguage in the first two notices
and his subsequent failure to seek judicial review Appel | ant
continued to appeal his denial of benefits, and did not stop until
he reached the end of the adm nistrative process.

To satisfy the causal connection requirenent of Defenders of
Wldlife, Appellant nmust show that he relied on the chall enged
| anguage in the first two notices. See Glbert v. Shalala at 1394;
Day v. Shalala, 23 F.3d 1052, 1066 (6th G r.1994); Burks-Marshal
v. Shalala, 7 F.3d 1346, 1349 (8th G r.1993). Appellant's claim
t hat he may have sought judicial reviewbut for the | anguage in the
first two notices is sinply too attenuated to satisfy the causa
connection requirenent. Appellant exercised his right to appea
despite the language in the first two notices, and chose not to
seek judicial review despite the fourth notice's detailed
i nstructions. Appel l ant' s retrospective specul ation IS
insufficient to create standing.

V. SUFFI Cl ENCY OF THE RECORD

In his final constitutional claim Appellant contends that
application of res judicata to his Decenber 1989 application for
DB violated due process for two reasons. First, Appellant
contends that the 1989 application and the 1986 decision |ack
factual identity. Second, Appellant contends that the 1986 record
was constitutionally inadequate to support the application of res
j udi cat a because the recordi ng of the 1986 hearing was | ost. These

argunents are easily disposed.

13



Appellant's first argunent represents a m sapprehensi on of
the doctrine of res judicata. |If sinply submtting new evi dence
rendered a prior decision factually distinct, res judicata would
cease to exist, and the application process would continue ad
infinitum Appellant filed a new claim on the sane nedical
problenms, wth the sanme onset date and alleging the sane
disability. The subm ssion of additional nedical reports to show
a degeneration of his condition does not transformthe application
of res judicata into a violation of due process. '?

Appel l ant's second argunent is equally m spl aced. In the
primary case relied on by the Appellant, the Nnth GCrcuit
determ ned that res judicata had been i nproperly applied where the
record was "patently inadequate to support the findings [of] the
ALJ." Thonpson v. Schwei ker, 665 F.2d 936, 941 (9th Cr.1982). In
this case, there is no claim that the record is patently
i nadequate. Only the tape recording of the hearing was | ost. The
ALJ had the full benefit of all of the exhibits fromthe previous
hearing, as well as new exhibits and testinony fromthe Appell ant.
In this case, Appellant has not denonstrated that |oss of the
recording affected the ability of the ALJ to render an inforned

deci sion, and no viol ation of due process has been proven. 3

2 n addition, as discussed above, Appellant's insured
status expired as of March 31, 1985. Evidence showi ng the
degeneration of his condition after that date was not relevant to
the Secretary's anal ysis.

13See, e.g., Cottrell v. Sullivan, 987 F.2d 342, 345 (6th
Cir.1992) (per curiam ("[T]here is no constitutional requirenent
that the Appeals Council have a conplete transcript before
deci ding whether to grant an application to reopen.").
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VI . CONCLUSI ON
Appellant has failed to raise a colorable constitutional
claim and therefore we are without jurisdiction to address his
argunents on the nerits of the denial to reopen. The decision of

the district court is AFFl RVED
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