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Appeal from the United States District Court for the Wstern
District of Texas.

Before PCLI TZ, Chief Judge, and W SDOM and SM TH, G rcuit Judges.

WSDOM Circuit Judge:

Plaintiff/appellant, Artelia M Scott, appeals the summary
judgment dismssal of her 42 U S C 8§ 1983 inadequate staffing
claim against the Gty of Killeen, Texas ("the Gty"), and its
Chi ef of Police, Francis L. G aconpbzzi. Because we concl ude that
a material fact issue remains in dispute, we VACATE and REMAND to
the district court for further proceedings.

| . FACTS AND PROCEEDI NGS

The plaintiff/appellant, Artelia Scott, was arrested on
Decenber 31, 1988, for public intoxication, assault, and resisting
arrest. She was taken to the Killeen Gty Jail, processed by the
female jailer on duty at that tine, and placed in a holding cell to
await arraignnent. Wen the female jailer's shift ended, she was
relieved by a male jailer, defendant George Mdore. At that tine,
Moore was the only correctional officer on duty. Over the course

of his eight hour shift, More repeatedly entered Scott's cell and



sexual ly assaulted her. Scott was unable to report the incidents
until she was released from custody on January 2, 1989, because
Moore foll owed her to the phone and stood next to her during her
three tel ephone calls to her nother.

When Chief G aconpbzzi received Scott's conplaint against
Moore, he asked Scott to give a statenent to the police and take a
lie detector test. Scott agreed to do so. After the results
i ndi cated that Scott was telling the truth, G aconpbzzi transferred
the matter to the crimnal investigation division, and pl aced Moore
on admnistrative | eave. Moore resigned four days later, and
subsequently pleaded guilty to crimnal charges.

Scott filed suit in state court against More, the Gty, and
Chi ef G aconpzzi, alleging various state and federal constitutional
clains. Mbore subsequently decl ared bankruptcy and was di sm ssed
fromthe suit after the bankruptcy proceeding discharged Scott's
claimagainst him The Cty and G aconpbzzi renoved the case to
federal court, where they filed their first notion for summary
judgnent. Scott did not file a response, and the district court
granted the notion. On appeal, this court affirnmed the district
court's grant of sunmary judgnent on all grounds except inadequate
staffing of the jail, as both the defendants' notion and the
district court's ruling failed to address this aspect of Scott's
suit.?!

After remand, the Cty and G aconpzzi filed a second notion

1Scott v. Moore, 987 F.2d 771, No. 92-8284 (5th Cr., Mrch
3, 1993) (unpublished) (per curiam).
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for summary judgnent on the issue of inadequate staffing. The
district court granted the notion. Scott filed a tinely notice of
appeal of this decision.
1. DI SCUSSI ON

A. Standard of Review

We review a grant of summary judgnent de novo, applying the
sane standards as those that govern the district court's
determ nation.? Summary judgnent may be granted only if the court,
viewi ng the facts and inferences in the |light nost favorable to the
non-novi ng party, determnes that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law.? The noving party nust denonstrate by
conpetent evidence that no issue of material fact exists.* The
non-novi ng party then has the burden of showi ng the existence of a
specific factual issue which is disputed.® |If any el enent of the
plaintiff's case l|lacks factual support, a district court should
grant a defendant's notion for sunmmary judgnent.?®
B. Scott's § 1983 Caim

W first examne the allegations in Scott's conplaint to

Wl tman v. International Paper Co., 875 F.2d 468, 474 (5th
Cir.1989).

Fed. R Giv.P. 56(c).

4squith v. Mddle South Uilities., Inc., 847 F.2d 186,
198-99 (5th Cir.), cert. denied, 488 U S. 926, 109 S.Ct. 310, 102
L. Ed. 2d 329 (1988).

°Cel otex Corp. v. Catrett, 477 U. S. 317, 321-23, 106 S.C
2548, 2552-53, 91 L.Ed.2d 265 (1986).

°1 d.



determ ne a context for examning the facts and inferences in the
record.’” Specifically, Scott alleges that "the City and G aconpzz

failed to provide proper and adequate staffing of the City jail by
havi ng only one individual on duty, and/or by not having a fenale
menber present when fenmale prisoners are confined." She further
al l eges that the defendants/appellees "knew or should have known
that the inadequate and inproper staffing created an unsafe and
uncontrol |l ed situation for abuse and assaults of people confined in
the jail."

Section 1983 provides that, "[e]very person who, under col or
of any statute, ordinance, regulation, custom or usage, of any
State ... subjects or causes to be subjected, any ... person within
the jurisdiction [of the United States] to the deprivation of any
rights ... secured by the Constitution and | aws, shall be liableto
the party injured."® Therefore, an actionable § 1983 clai m nust
allege a deprivation of rights secured by the Constitution by a
person acting under color of state |aw.?®

Al t hough nunicipalities are "persons” within the neaning of
8§ 1983, they may only be held liable if the constitutional harm

suffered was the result of an "official policy, custom or

‘Collins v. Gty of Harker Heights, TX, 503 U S. 115, 112
S.Ct. 1061, 117 L.Ed.2d 261 (1992).

842 U.S.C. § 1983 (enphasi s added).

°Daniels v. Wlliams, 474 U S. 327, 329-31, 106 S.Ct. 662,
664- 65, 88 L.Ed.2d 662 (1986); Evans v. Cty of Marlin, 986 F.2d
104, 107 (5th G r.1993), disagreed with on other grounds, Hare v.
City of Corinth, M5 74 F.3d 633 (5th Cr.1996).
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pattern."® Minicipalities may not be held liable under either a
t heory of respondeat superior or vicarious liability.! They also
may not be held liable under 8§ 1983 for nere negligence in
oversi ght.!? Nonethel ess, prison officials may not ignore obvious
dangers to i nmates. 3

Therefore, in order to hold a nunicipality liable, a
plaintiff nust show that his or her constitutional deprivation was
caused by the city's adoption of (or failure to adopt) the
particul ar policy, and that such action went beyond nere negligent
protection of the plaintiff's constitutional rights.! That is, an

al l eged inadequacy in a mnunicipal policy nust anpbunt to "an

intentional <choice, not nerely an wunintentionally negligent

Monel | v. New York City Dep't of Social Services, 436 U. S
658, 690-94, 98 S. Ct. 2018, 2035-37, 2039, 56 L.Ed.2d 611 (1978).

1kl ahoma City v. Tuttle, 471 U.S. 808, 817, 105 S. Ct
2427, 2433, 85 L.Ed.2d 791 (1985); Mbonell, 436 U S. at 691, 98
S.C. at 2036; Doe v. Taylor Indep. School Dist., 15 F.3d 443,
452 (5th Gr.) (en banc ), cert. denied, --- US ----, 115 S . C
70, 130 L.Ed.2d 25 (1994).

2Rhyne v. Henderson Cy., 973 F.2d 386, 392 (5th Cir.1992)
(citing, Cty of Canton v. Harris, 489 U S. 378, 387, 109 S.C
1197, 1204, 103 L.Ed.2d 412 (1989)).

BFarmer v. Brennan, --- US ----, ----, 114 S .. 1970,
1973, 128 L.Ed.2d 811 (1994).

YHare v. City of Corinth, M5, 74 F.3d 633 (5th Cr.1996);
Colle v. Brazos Cty., TX, 981 F.2d 237, 246 (5th Cr.1993)
(concluding that "the ultimte question is whether Brazos County
adopted policies creating an obvious risk that pretrial
det ai nees' constitutional rights would be violated"); Rhyne, 973
F.2d at 392 ("while the nunicipal policy nmaker's failure to adopt
a precaution can be the basis for § 1983 |liability, such om ssion
must anmpunt to an intentional choice, not nerely an
uni ntentionally negligent oversight.").
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oversight".1

In sum proper analysis of a 8 1983 claim against a
muni cipality requires three determnations. First, we nmust decide
if the Gty promulgated "an official policy, practice, or custom"”
whi ch could subject it to 8 1983 liability.! Next, we determ ne
if the policy can be linked to a constitutional violation.! And
finally, we nust ascertain if the nmunicipality's action (or
i naction) extended beyond nere negligent oversight of the
plaintiff's constitutional rights.18
1. The Existence of an "Oficial Policy"

This court has defined an "official policy" for the purposes
of 8 1983 liability to be either: 1) a policy statenent,
ordi nance, regulation, or decision that is officially adopted and
promul gated by the municipality's |lawnmaking officers or by an
official to whom the |awmmkers have delegated policy-making
aut hority; or 2) a persistent w despread practice of city
officials or enployees, which, although not authorized by
officially adopted and pronul gated policy, is so common and wel |
settled as to constitute a customthat fairly represents nunici pal

policy.*® W find that the facts of this case present an "offici al

151 d.
*\Vonel |, 436 U.S. at 690-94, 98 S.Ct. at 2035-37.
7l d.

8Hare, 74 F.3d at 643, Colle, 981 F.2d at 246; Rhyne 973
F.2d at 392.

\Webster v. City of Houston, 735 F.2d 838, 841 (5th
Cir.1984).



policy" under the second of these definitions.

The Cty's Code of Odinances vests Chief G aconpbzzi, as
Chief of Police, with adm nistrative and policy-naking authority.
Therefore, G aconobzzi's acts or om ssions as policy-nmaker for the
jail may subject both himand the city to § 1983 liability.?° Wile
acting under his policy nmaking authority, G aconozzi issued
"General Order MSC-1-78," ("the General Order") consisting of rules
relating to the managenent and adm nistration of the Cty jail
These rules mandate in relevant part that male personnel dealing
wth femal e prisoners should search the femal e prisoner's coats or
outer garnents, but may not frisk themor conduct a pat-down search
unless there is a strong probability of finding a weapon. I n
addition, femal e prisoners booked into the jail nmust be "t horoughly
and conpletely searched" by fenmale personnel with the jailer
remai ning nearby, then placed in a cell separated from nale
prisoners. And finally, the regulations provide that "[a]nytine a
prisoner is released fromhis or her cell for any reason other than
rel ease fromcustody, the prisoner shall be searched upon rel ease
fromand return to the cell." The CGeneral Order does not regul ate
t he nunber of jailers needed to staff the jail.?

Appel  ant Scott conceded at oral argunment that this policy is

201 d.

2'The General Order contains only three references to
staffing: 1) "[t]he Jailer shall be the booking officer when on

duty;" 2) "[i]n the absence of an on-duty Jailer, the assigned
desk officer shall assune the overall duties and responsibilities
of the jailer;" and 3) "the arresting officer shall book his or

her own prisoner if the desk officer is not avail able".
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constitutional as witten. Therefore, the General Order is not an
actionable "official policy" under the first definition of that
term? Scott contends, however, that there is an "unofficial"
staffing policy which is actionable under the second definition of
"official policy." W agree.

Since the late 1970's the Gty jail has been staffed by four
jailers, with one jailer working each of four shifts: am, p.m,
day, and relief. At the tinme of Scott's detention, two male and
two female enployees filled these positions. Thus, a fenale
det ai nee woul d necessarily be guarded by a single nale jailer at
sone time during a twenty-four hour period. This staffing
arrangenent made it difficult, if not inpossible, for the Cty
jailers to follow the nmandates of the General Order.?® Yet, this
conflict between the witten General Oder and the day-to-day
staffing procedures existed for at |east ten years before Scott's
detenti on. In this situation, we conclude that the consistent
customor "unofficial policy" of having only one unsupervised nal e
jailer present when a fenale detaineeis inthe jail constitutes an

"official policy" for the purposes of 8§ 1983 liability.?*

22\\ebster, 735 F.2d at 841.

2For exanple, if a female prisoner has to | eave her cel
while a single male jailer is on duty, the jailer wll have to
violate either the rule that the prisoner be searched both upon
exiting and reentering her cell, or the rule that all searches of
femal e prisoners be done by a fenmale enployee. In this case,
Scott left her cell a least three tines to use the tel ephone.

24See Monell, 436 U.S. at 691, 98 S.Ct. at 2036, (a
"permanent and well settled" custom may provide basis for
inposing liability on a municipality) (quoting Adickes v. S. H
Kress & Co., 398 U. S. 144, 168, 90 S.C. 1598, 1614, 26 L.Ed.2d

8



2. Existence of a Constitutional Violation:

The next step in our 8§ 1983 analysis is to determne if
Scott's conplaint alleges a constitutional deprivation.?® The
sexual assault on Scott while she was a pre-trial detainee is not
covered by the Eighth Anendnent, as the Ei ghth Anmendnent's
prohi bition agai nst "cruel and unusual punishnment" applies only to
convicted prisoners and not to pretrial detainees |like Scott.?® |t
is clear however, that pretrial detainees are Constitutionally
entitled to at least as great a protection in their detention as
are convicted prisoners.? This right arises fromthe substantive
protections of the Due Process O ause of the Fourteenth Amendnent,
which protects an individual's liberty interest in bodily
integrity.?® Although the Suprene Court has expressed a genera
reluctance to expand the concept of substantive due process in 8§
1983 clains,? it has concluded that the governnent owes a duty to

care for those whom have already been deprived of their Iliberty

142 (1970)); Webster, 735 F.2d at 841, (defining "official
policy" as including a "persistent w despread practice of city
of ficials and enpl oyees, which although not authorized by
officially adopted and pronul gated policy, is so common and wel |
settled as to constitute a customthat fairly represents
muni ci pal policy").

»Col lins, 503 U.S. at 120, 112 S.Ct. at 1066.

26l ngraham v. Wight, 430 U S. 651, 671, n. 40, 97 S.C
1401, 1412, n. 40, 51 L.Ed.2d 711 (1977).

2’See City of Revere v. Mass. Gen. Hosp., 463 U.S. 239, 244,
103 S.Cx. 2979, 2983, 77 L.Ed.2d 605 (1983).

2pPartridge v. Two Unknown Police Oficers of the Gty of
Houston, 791 F.2d 1182, 1186 (5th G r.1986).

#®Col lins, 503 U.S. at 125, 112 S.Ct. at 1068.
9



before the alleged constitutional violation occurs.? In such
cases, "the Due Process Clause of its own force requires that
conditions of confinenent satisfy certain mniml standards for
pretrial detainees."3!

In this case, by detaining Scott on crimnal charges, the
Cty had already deprived Scott of her liberty when the alleged
vi ol ation of her Constitutional rights stenm ng fromMoore's sexual
assault occurred. The City therefore had a constitutional
obligation under the Fourteenth Amendnent to provide Scott wth
m nimal | evels of safety and security. Scott's claimof inadequate
staffing challenges the adequacy of the levels of safety and
security given to pretrial detainees in the Cty's jail.
Therefore, Scott's <claim properly alleges a constitutional
vi ol ati on.

3. Dd the Gty's Actions Extend beyond Negligent Oversight of
Scott's Rights?

Finally, we address whether the Cty's and G aconozzi's
failure to adequately staff the jail or to adopt a witten policy
on adequate staffing for the jail extends beyond nere negligent
oversight of Scott's constitutional rights. Resol ution of this
i ssue requires us to examne this court's recent en banc deci sion
in Hare v. City of Corinth, M. %

In Hare, this court attenpted to clarify the divergent case

0 d. at 126-27, 112 S.Ct. at 1069- 70.
3d. at 127, 112 S. . at 1070.
3274 F.3d 633 (5th Gir.1996).
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| aw on the different standards used to neasure pre-trial detainees
constitutional rights to nedical care and protection from harm
The en banc court concl uded there should be no distinction between
cases involving the right to nedical care and those involving the
right to be protected from harm 3 The court did find a
di stinction, however, between cases involving episodic acts and
omssions by jail officials, and <cases involving genera
conditions, practices and restrictions of confinenment.3* In cases
i nvol ving episodic acts or omssions by jail officials, the court
held that liability attaches only if the officers involved were
subjectively and "deliberately indifferent" to the prisoner's
rights.® This high level of scrutiny insures that nunicipalities
wll not be held liable for nere negligence, but wll instead nust
only answer for intentional violations of prisoners rights.?36

In contrast, in cases involving the general conditions of
confinenent, there is an automati c assunption that the practice in
guestion was intentional.® Therefore, in such cases, the proper
standard is whether the practice in question was "reasonably

related to a legitimate governnental purpose".®® Wen this test is

3% d. at 643.

34 d.

%l d. at 643, adopting the standard set forth in Farmer v.
Brennan, --- US ----, 114 S .. 1970, 128 L.Ed.2d 811 (1994).

36| d.

371d. at 645.

3% d. at 640, adopting the standard set forth in Bell v.
Wl fish, 441 U S. 520, 99 S. . 1861, 60 L.Ed.2d 447 (1979).
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properly applied, it is the functional equival ent of the subjective
"deliberate indifference" standard applied to the episodic acts of
prison officials.?3

In the present case, the staffing procedures in question
qualify as a general condition of confinenent. W therefore need
not inquire into Chief G aconbzzi's subjective intent in allow ng
a single male jailer to guard fermale prisoners in such a manner
that he would by necessity have to violate the existing Genera
Order. We need only inquire whether the practice was reasonably
related to a legitimte governnent goal . *°

It is our conclusion that a reasonabl e factual dispute exists
on this point, thereby precluding summary judgnent. The defendants
have offered only financial considerations as an explanation for
the staffing policy at the Killeen City Jail. Although financial
consi derations may reasonably concern a nunici pality, such concerns
may not trunp the constitutional rights of individuals who are | eft
at the nercy of the nunicipality.* Furthernore, the record does
not reflect how often the City detains female prisoners, or how

difficult it would be to provide for an additional female staff

¥l d. at 643.
40| d.

41See, DeShaney v. Wnnebago Co. Dep't of Social Services,
489 U.S. 189, 198, 109 S.Ct. 998, 1005, 103 L.Ed.2d 249 (1989)
(recogni zing that "when the state takes a person into its custody
and holds himthere against his will, the Constitution inposes
upon it a corresponding duty to assune sone responsibility for
his safety and general well-being").

12



nenber during those tines. *

In addition, the unofficial staffing policy at the Killeen
City jail does not appear to serve a reasonable safety goal, and
actually contradicts the official safety neasures set forth in the
General Order. Because the General Order reflects common concerns
about the safety and privacy of female inmates, the decision to
contradict the mandates of the General Oder can actually be
interpreted as a sign of deliberate disregard of the constitutional
rights of female prisoners.

It is our opinion that a reasonable jury could find that the
unofficial staffing policy at the Killeen City Jail resulted in a
violation of Scott's constitutional rights, and that the Cty's
actions in allow ng such i nadequat e staffing went beyond negli gent
oversight of prisoners' Constitutional rights. Therefore, we
VACATE the district court's grant of summary judgnment on Scott's §
1983 <claim of inadequate staffing, and REMAND for further
pr oceedi ngs.

JERRY EE. SMTH, G rcuit Judge, dissenting:

In what anpunts to social engineering by judicial fiat, the
panel majority has decided that as a matter of constitutional
i nperative, the city nust maintain a mni numof two nmal e guards, or
at least one female guard, in its jail whenever a fenal e detainee

is present. Because there is no show ng—even renotely—ef a

42l n fact, the deposition testinony of Chief G aconpzzi
indicates that the officer in charge of the jail had the
discretion to call extra officers fromthe Killeen Cty Police
Departnent to the jail in tinmes of need. Yet, inexplicably, this
procedure has never been used.
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constitutional violation by the city, and because the summary
judgnent evidence does not support a finding of deliberate
indifference, | respectfully dissent.

| .

My first disagreenment is over the standard we use to determ ne
muni cipal liability. Both sides treat this as a controversy over
i nadequate staffing and analyze the city's conduct under the
deli berate indifference standard. Erroneously, however, the
majority applies the reasonable relationship standard of Bell .
Wl fish, 441 U S. 520, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979).

A

Deliberate indifference is the proper standard for assessing
muni ci pal liability when the customat issue is one of inadequate
staffing. See Colle v. Brazos County, 981 F.2d 237, 245-46 (5th
Cir.1993); Rhyne v. Henderson County, 973 F.2d 386, 393-94 (5th
Cir.1992). The customchallenged in this case is one of providing
staffing that is i nadequate to protect femal e detai nees fromsexual
assaul ts. The plaintiff's challenge to this customis that the
city's failure to adopt a different policy—+.e., to require the
presence of additional guards—aused her injury. "The Suprene
Court has held that nmunicipal failure to adopt a policy does not
constitute such an intentional choice unless it can be said to have
been "deliberately indifferent.' " 1d. at 392.

Treating this case as one about conditions of confinenent is
a msapplication of Hare v. Cty of Corinth, 74 F.3d 633 (5th

Cir.1996) (en banc). The majority concludes, w thout explanation,
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that the city's customof allowing a single nale to guard a fenal e

detainee is a condition of confinenent. At a high level of
generality, this could be so, in the sense that one of the
conditions in the jail is a lack of extra guards. But, at that

| evel of generality, the omssion that led to the suicide in Hare
al so could be called a "condition of confinenent": A condition in
the jail was the lack of a guard to watch over the suicidal
det ai nee.

The problemwth the majority's approach is that it ignores
bot h t he common- sense under st andi ng of "conditions of confinenent”
and the reasons articulated in Hare for distinguishing those
conditions from episodic acts or omssions. |In Hare, this court
careful Iy di stinguished episodic acts or om ssions fromconditions
of confinement. W did so because a pretrial detainee has a due
process right to be free frompuni shnent, and a hardshi p anbunts to
puni shment when there is an intent to punish. See Wl fish, 441
US at 538, 99 SSC. at 1873 ("A court nust decide whether the
disability is inposed for the purpose of punishnment or whether it
is but an incident of sone other |egitinmate governnental purpose.")
(enphasi s added).

When asking whether a jailer intended to punish a detainee,
the reasonable relationship test works confortably in "jai

condi tion cases," because intent can be presuned in the formof the
chal | enged condition, practice, rule, or restriction. Hare, 74
F.3d at 644. Thus, when the hardship of which the detainee

conplains is the very act of inposing a condition, practice, rule,
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or restriction, the only question is whether there is a reasonabl e
relationship to a legitinate state interest. In the case of
epi sodic acts or omssions, on the other hand, the reasonable
relationship test is nore difficult to apply, as intent cannot be
presuned. !

The |l esson of Hare is that a condition of confinenent is a
condition, practice, rule, or restriction that itself is the wong
of which the detainee conplains. The commobn-sense interpretation
of a "condition of confinenent" includes the nunber of bunks in a
cell, the nunber of showers and neal s per day, and even a policy of

daily beatings.? The intent to i npose the hardship can be presuned

'Hare, 74 F.3d at 645 ("Asking about the rationality of the
relati onship between an official's episodic acts or om ssions and
a legitimte governnental objective begs the underlying question
whet her that official had the requisite nental state to establish
his liability as a perpetrator of the particular act or om ssion,
not as a dispenser of intended conditions or restrictions.").

2See, e.g. Murphy v. Walker, 51 F.3d 714 (7th Cir.1995)
(treating shackling and revocation of tel ephone, television, and
cigarette privileges as a condition of confinenent); Collanzo-
Leon v. U S. Bureau of Prisons, 51 F.3d 315 (1st G r. 1995)
(treating disciplinary segregation and denial of tel ephone and
visitation privileges as a condition of confinenent); United
States v. MIlan, 4 F.3d 1038 (2d Cr.1993) (treating |l ength of
pre-trial detention as a condition of confinenent), cert. denied,
--- US ----, 114 S.C. 1375, 128 L.Ed.2d 51, and cert. deni ed,
--- US ----, 114 S.Ct. 1386, 128 L.Ed.2d 60 (1994); Hause v.
Vaught, 993 F.2d 1079 (4th G r.1993) (treating restriction on
mai |l privileges as a condition of confinenent), cert. denied, ---
Uus. ----, 114 S .. 702, 126 L.Ed.2d 668 (1994); Brogsdale v.
Barry, 926 F.2d 1184 (D.C Cir.1991) (treating overcrowding as a
condition of confinenent); Lyons v. Powell, 838 F.2d 28 (1st
Cir.1988) (treating 22-23 hour confinenment and pl acenent of
mattress on the floor as a condition of confinenent); Fredericks
v. Huggins, 711 F.2d 31 (4th Cr.1983) (treating policy of
refusi ng detai nees access to drugs for rehabilitation as a
condition of confinenent); Lareau v. Manson, 651 F.2d 96 (2d
Cir.1981) (treating overcrowding as a condition of confinenent).
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fromthe existence of the policy.

Here, the wong of which the plaintiff conplains is the sexual
assaul ts; the policy she attacks is the lack of additional
staffing. One cannot infer an intent to cause the wong nerely
from the existence of the challenged policy. Certainly, if the
city's policy were the conplained-of disability (such as in a
doubl e- bunking case), the standard for municipal and jailer

liability theoretically could nerge.® Inthis case, it should not.*

3] pause to point out that Hare dealt with the question of
when a detainee's constitutional rights have been violated. As
the court pointed out, determ ning the existence of a
constitutional violation is only the first step in determ ning
muni cipal liability for that violation. Hare, 74 F.3d at 649 n.
4.

In the case of an om ssion or episodic act, the
exi stence of a constitutional violation would be determ ned
by the subjective deliberate indifference standard.
Muni cipal liability for that violation would be determ ned
under the objective deliberate indifference standard.

We separate the two issues: the existence of a
constitutional violation sinpliciter and a
municipality's liability for that violation. D fferent
versions of the deliberate indifference test govern the
two inquiries. Qur opinion in this case nakes clear
that to prove an underlying constitutional violation in
an individual or episodic acts case, a pre-trial
det ai nee nmust establish that an official acted with
subj ective deliberate indifference. Once the detainee
has net this burden, she has proved a violation of her
ri ghts under the Due Process C ause. To succeed in

hol ding a nunicipality accountable for that due process
viol ati on, however, the detainee nust show that the
muni ci pal enpl oyee's act resulted froma nunici pa
policy or custom adopted or naintained with objective
deliberate indifference to the detainee's
constitutional rights.

| d.

I f a non-policymaker inposed a condition of confinenent
on a detainee, see, e.g., Bryer v. Creati, 915 F.2d 1556
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B
A failure to adopt a policy can be deliberately indifferent
when it is obvious that the |ikely consequence of not adopting a
policy will be a deprivation of constitutional rights. Cty of

Canton v. Harris, 489 U S 378, 390, 109 S.&. 1197, 1205, 103

(1st G r.1990) (unpublished) (applying

condi ti on-of -confinenent anal ysis where a police officer

| eft open a wi ndow during freezing weather), the reasonable
relationship test would be used to determ ne whet her the
detai nee's constitutional rights had been violated. To
determne nmunicipal liability for the violation, the

obj ective deliberate indifference test would be used,
because a policynmaker did not promul gate a policy of

i nposi ng that condition of confinenent.

The majority has assuned that when a policynmaker
creates the condition of confinenent, the standards for
determ ning the underlying constitutional violation and

municipal liability are the sanme. Because | disagree with
the majority that this is a case about conditions of
confinement, | do not address that contention. See

generally Roman v. Jeffes, 904 F.2d 192, 197-98 (3d
Cir.1990) (applying the reasonable relationship test to
determ ne whether a policy of limting a detainee to one bag
of possessions during a transfer violated his constitutional
rights, but applying the objective deliberate indifference
standard to determ ne whether the nunicipality was |iable
for pronmulgating the rule).

“Even if the district court relied on an incorrect |egal
standard, the plaintiff has waived any challenge to that error.
The district court granted sunmary judgnment under the deliberate
i ndi fference standard, and plaintiff has not chall enged the use
of that standard. |Instead, she has consistently argued that
there is a material fact issue on the question of deliberate
i ndi fference.

The majority's reliance on Hare is m splaced. The
reasonabl e rel ationship test predated Hare. |If the
plaintiff believed that the district court applied the wong
st andard, she should have raised that argunent on appeal.
That the en banc court |imted the applicability of the
reasonabl e relationship test hardly justifies an exception
to the waiver rule. The plaintiff was on notice that the
reasonabl e rel ationship test existed, and she has not argued
that it should apply to this case.
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L. Ed.2d 412 (1989). The plaintiff relies on the affidavit of
Charles Craig, an expert on jail policy, who averred that his
experience showed himthat a prison should have female officers to
prevent sexual assaults, or that male officers shoul d be supervi sed
when al | oned access to femal e i nmates. He concluded that a failure
to have two guards or a female guard could not be justified.

The record also establishes that the city has followed the
sane staffing procedures since the late 1970's, yet no incident
such as this has transpired.® Jailers were subjected to a nunber
of background checks, including a polygraph test,® and the city
limted contact between male and female jailers in order to

mnimze the possibility of sexual msconduct.’ The jail 1is

There is no evidence that Chief G aconpbzzi has ever had any
conpl aints of sexual assault by a jailer or any related type of
conplaint prior to the incident at issue here.

The City subjected More, the perpetrator of this incident,
to a background investigation, nedical exam nation and pol ygraph
test as a condition of his enploynent. |In addition, More had
been previously enployed as a comm ssioned police officer,

W t hout incident, for four years prior to his enploynment with the
jail. He was trained in the official policies of jail managenent
by experienced jailers.

‘General Order MSC-1-78 ("the General Order"), which

regul ates the managenent of the city jail, prohibits male
personnel fromfrisking or conducting a pat-down search of a
female prisoner. It also requires that a fenmale be searched by
femal e personnel. Moreover, anytinme a prisoner is released from
her cell for any reason, the CGeneral Order requires that she be
searched upon release fromand return to the cell. Finally, the

policy allows for additional staffing by conm ssioned officers of
the police departnent when the holding facility's population is
large or if a difficult prisoner is in custody.

The majority clains that the staffing policy made it
i nevitable that the General Order woul d be disregarded.
find nothing in the record to support such a concl usion or
inference. The majority bases its conclusion on the fact
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| ocated on the first floor of the police departnent, in the patrol
division area, and a patrol duty sergeant woul d periodically check
on jail personnel. More than one hundred unifornmed police officers
in the building had unlimted access to the jail at all tines.

There is no jury question as to whether the failure to have
additional staffing anmounts to deliberate indifference. The city
took nunmerous precautions to safeguard the safety of female
det ai nees, including the requirenents of the General Order and the
ext ensi ve background checks of the jailers. See Rhyne, 973 F. 2d at
393 (finding that the existence of a policy—-albeit an inadequate
one—denonstrated that the municipality was not indifferent, in the
literal sense of the word). A patrol sergeant was assigned to
monitor the jail and would periodically stop by to check on jail
personnel .

In summary, Craig's testinony does not establish that the city
pol i cymakers faced an obvi ous ri sk and were consci ously indifferent
toit. At nost, the evidence could be construed to show that the
jail mght have been better nmanaged, or even that G aconpzzi was
not prescient in failing to consider the risk that well-trained
jailers would, wthout warning, assault a fenal e detainee.

.
Even assum ng that the "reasonable rel ationshi p* test should

apply to this case, there is no jury question as to whether the

that the four jailers could not possibly foll ow the General
Order. What the mpjority fails to consider is that the jail
is located where the jailers could easily call for a

uni formed officer to assist themwhen a femal e detainee is

booked and sear ched.
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city's custom was reasonably related to a |legitinmate governnent
i nterest. I find the mgjority's conclusions surprising; t he
opi nion can be supported only by msunderstanding the summary
judgnent evidence and by failing to apply the deference that
Wl fish demands.

The reasonable relationship test is a highly deferential test
that, as the mgjority acknow edges, should be no different, in
result, fromthe deliberate indifference standard. As this court
has expl ai ned,

The "reasonably related to a valid penological [interest]
standard" never purported to allow recovery for nere
negligence. To the contrary, this test is deferential to jail
r ul emaki ng; it is in essence a rational basis test of the
validity of jail rules. That is, asking whether a rule is
reasonably related to a legitimate governnental objective is
much |ike asking whether a |egislative enactnent has any
rational basis, except in the context of jail adm nistration
the legislative purpose is a given—typically a penol ogi cal or
adm ni strative purpose. Violation of the Bell test requires
acts or om ssions not too distant froma standard of arbitrary
and caprici ous conduct.

Hare, 74 F.3d at 646.8 In Wlfish, the Court articulated the
def erence courts nust accord prison officials:
"The problens that arise in the day-to-day operations of a
corrections facility are not susceptible of easy solutions.

Prison adm ni strators therefore shoul d be accor ded
w de-ranging deference in the adoption and execution of

8See also Wl fish, 441 U S. at 542, 99 S.C. at 1875 (citing
rati onal basis cases to support the use of a reasonable
relationship test); 1id. at 586, 99 S.C. at 1898 (Stevens J.,
dissenting) ("In short, a careful reading of the Court's opinion
reveals that it has attenuated the detainee's constitutional
protection agai nst punishnent into nothing nore than a
prohi bition against irrational classifications or barbaric
treatnent. Having recognized in theory that the source of that
protection is the Due Process O ause, the Court has in practice
defined its scope in the far nore perm ssive terns of equal
protection and Ei ghth Amendnent anal ysis.").

21



policies and practices that in their judgnent are needed to

preserve internal order and discipline and to naintain

institutional security. "Such considerations are peculiarly

w thin the province and professional expertise of corrections

officials, and, in the absence of substantial evidence in the

record to indicate that the officials have exaggerated their
response to these considerations, courts should ordinarily
defer to their expert judgnent in such matters' "
441 U. S. at 547-48, 99 S. . at 1878-79 (citations omtted); see
also Block v. Rutherford, 468 U S. 576, 584-85, 104 S . C. 3227
3231-32, 82 L.Ed.2d 438 (1983) (reaffirmng the deferential
standard of Wl fish ).

When applying the Wl fish test, we nust take, as a given, that
the city's policy is based on a penol ogical purpose and nust ask
whet her the policy at issue is reasonably related to that end.
Hare, 74 F.3d at 646. In this case, the question is whether the
city's policies are reasonably related to the goal of providing a
saf e detention center for fenal e detai nees. |In other words, do the
all eged deficiencies with the city's policies prove that those
policies were arbitrary and caprici ous?

The custom at issue is broader than that which the majority
describes. The majority is correct that it is a custom to have
four guards—+wo of whom are wonen—and to split their duties into
four shifts over a twenty-four-hour period. The policy also
i ncl udes provisions to protect fenal e detai nees fromsone types of
sexual nolestation. Additionally, the city requires substanti al
background checks of its applicants.

The plaintiff has failed to show the existence of facts
denonstrating that the city's customwas arbitrary and capri ci ous.

The city took precautions to protect the safety of fenmale i nmates
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and nade a decision to staff its jails based on limted financi al
resources. There is no evidence denonstrating that, objectively,
such a policy generally would fail to protect pretrial detainees.
In fact, the evidence denonstrated that for ten years, the city had
not received any conplaints of sexual assaults. The city's choice
may not have been perfect, but it was not unconstitutional. See
Wl fish, 441 US at 542 n. 25 99 S . at 1876 n. 25
(" CGovernnmental action does not have to be the only alternative or
even the best alternative for it to be reasonable, to say nothing
of constitutional.").

"Courts nust be mndful that these injuries spring from
constitutional requirenents and that judicial answers to them nust
reflect that fact rather than a court's idea of how best to operate
a detention facility." ld. at 539, 99 S. . at 1874. I

respectfully dissent.
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